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2 


BOOK pureſt morals * ; this was the ſubject of Plato's complaints; . 
XX. 


(a) Hol- 
land. 


acquiring: HE it ig ar at all e g. with certain moral 
' countries, while 1 it. is 1 in To moſt admirable perfection 
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and we every day ſee, that they poliſh and refine the moſt |! 
barbarous. | 


—— rr p ＋⏑＋⏑＋⏑,R¼—/He— a 
Ipo 
Of the Spirit of Commerce. f 


ral eſſect of trade. Two natipns who 
other become reciprocally dependent; 

r if — has an intereſt in buying, the other has an intereſt | 
in ſelling ; and thus their union is founded on or mutual 


neceſſities. 
But if the ſpirit of commerce unites nations, it does not 

in the ſame manner unite indiy1 Gee, 8. We ſee, that in (a) 

countries where the people m by the ſpirit of com- 


merce, they make a traffic of all the 133 all the moral 92 
wirtues: the moſt trifling things; thoſe which humanity would = 


demand, are there done, or there given, only for money. | 
The ſpirit of trade produces in the mind of man a certain 
ſenſe of exact juſtice, oppdſite on the one hand to robbery, 
and on the other to thoſe moral virtues which forbid our al- 
ways adhering rigidly to the fules of private intereſt, and | 
ſuffer us to neglect this for the advantage of others. 
The total privation of trade, on, the contrary, produces 
robberry, which Ariſtocle mach in the number of means of 


virtues. | Hoſpitality, for inſtance is moſt rare ip trading 


among nations of * 8. ed wane Ne 
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lifted a penalty apy” - who preſumed to ſhew a BY 9K 
ranger the houſe of and the other decreed, that 
ever received a ſtranger, ſhould be indemnified by the 
inhabitants, every one being obliged to pay his proper pro- 
portion. 


Es 1. 
oh 


— 9 ere — 


, CHAP, m. 
4 . Poverty of the Par 
reſt 3 


HERE are twoſotts of poor; thoſe who ate rendered Chap. 3. 
ſuch by the ſeverity of government; theſe are indeed 

incapable of performing almoſt any great action, becauſe 

not their indigence is a conſequence of their flavery. Others are 
(2) poor, only becauſe they either deſpiſe, or knew not the con- 

veniencies of life; and thefe are eapable of zcco 


ind | Cc H A P. IV. | 
ces | Of Commerce in different Gerin 5 s 
f 
CBD RADE has ſome relation to forms of gorefmbest. Clap 
ing In a monarchy it is gen founded off laxury ; and 


ton though it be affo founded on real wants, yer the principal 
view with which it is carried on, is to procure every thing 
his that can conttibute to the pride, the pleaſure, arid the Capri- 
cons whitnfies of the nation. in r ublics, it is commonly 
founded on cy. Their metc ncbees having an eye to 
ia all the nations of Ae earth, bring Fer is wanted 
l by another. It is thus that the te dalle of alte Carth rthage,, 
Athens, Marſeilles, Florence, Venice, and Flolland, engaged 
in commerce. 
This kind of traffic has a natural relation to a re abljcan 
goverrimefit z to monatchies it is only occafional. For as it 
is founded on the practice of gaining little, and even leſs 
© thrart other nations, and of remedying this by gaining inceſ- 
- If fantly, it can hardly be carried on by a people ſwallowed up 
in luxury, who ſpend much, and ſee nothing but objects of 
grandeur, 


2 2 | Cicero 


— —— — — — — — — — Xx 2 


moderate, the moderate to the great; thus he who has gra · 
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Cicero was of this opinion, when he ſo juſtiy ſaid“, © fh 
cc he did not like that the ſame people 


d be at once both the lord: 


s | 
þ 


« and factors of the whole earth.” For this would indeed be 
to ſuppoſe that every individual in the ſtate, and the whole 
ſtate collectively, had their heads conſtantly filled with grand 
views, and at the ſame time with ſmall ones; which is a con- 


tradiction. | 


Not but that the moſt noble enterpriſes are completed alſo | 
in thoſe ſtates, which ſubſiſt by ceconomical commerce: 


they have even an intrepidity, not tobe found in monarchies, 
And the reaſon is'this, _ Fry | 


One branch of commerce leads to another, the ſmall tothe 


tified his defire of gaining a little, raiſes himſelf to a ſituation | 


in which he is not leſs defirous of gaining a great deal. 


ceſſarily connected with the affairs of the public. But, in 
monarchies, theſe public affairs give as much diſtruſt to the 
merchants, as in free ſtates they appear to give ſafety. Great 
enterpriſes therefore in commerce are not for monarchical, 


ture it has leſs tendency towards it: neither do I mean that 
the republics, with which we are acquainted, are abſolutely 
deprived of the commerce of luxury; but it is leſs connect- 
ed with their conſtitution. ae lY; 

With regard to a deſpotic ſtate, there is no occaſion to 
mention it. A general Rule : a nation in flavery labors 
more to preſerve than to acquire ; a free nation, more to ac- 
quire than to preſerve. © * * 


| % Nolo eundem populum imperatorem & portitorem ele terrarutre | 
3 H. Af. 


. . Beſides, the grand enterpriſes of merchants are always ne- | 
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CHAP. V. 


Of Nations that have entered into economical Commerce. 


ARSEILLES, a neceſſary retreat in the midſt of BOOK 
alſo | a tempeſtuous ſea ; Marſeilles, a harbor which all 6 r 
ce: Ihe winds, the ſhelves of the ſea, the diſpoſition of the coaſts, r. 5. 


point out for a landing place, became frequented by mari- 
ers; While the ſterility (c) of the adjacent country deter- (-) Juſtin. 
ined the citizens to an œconomical commerce. It was ne- Hb · 43+ cap. 
eſſary that they ſhould be laborious, to ſupply what nature 8 
ad refuſed; that they ſhould be juſt, in order to live among 
Wbarbarous nations, from whom they were to derive their 
proſperity z that they ſhould be moderate, to the end tha: 
hey might always taſte the ſweets of a tranqil government ; 
n * that they ſhould be frugal in their manners, to ena- 
ble them to ſubſiſt by trade, a trade the more certain, as it 
s leſs advantageous. p 

We every where ſee violence and oppreſſion give birth to 
commerce founded on ceconomy, while men are conſtrain- 


Ap ed to take refuge in marſhes, in iſles, in the ſhallows of the 
* ſea, and even on rocks themſelves. Thus it was, that Tyre, 
= enice, and the cities of Holland, were founded. Fugitives 


found there a place of fafety. It was neceſſary that they 
ng ſhould ſubſiſt; they drew therefore their ſubſiſtance from all 
parts of the world. y 


X= | 
a- DDr 
ly CHAP VI. 
* 

Some Effech of an extenſiue Navigation. 
to | 


& 1 T ſometimes happens that a nation, when engaged in an Chap. 6. 

cconomical commerce, having need of the merchandizes 

ot one country, which ſerve as a capital or ſtock for procur- 

ing the commodities of another, is ſatisfied with making ve- 

ry little profits, and frequently none at all in trading with the 
former, imexpeRation of gaining greatly by the latter. Thus 

P. ge 3 

when the Dutch were almoſt the only nation that carried on 

the trade from the South to the North of Europe; the 
French wines, which they imported to the North, were in 
ſome 


T HE SPIRIT 


BOOK ſome meaſure only a capital or ſtock for conducting then : 1 


Chap. 6. 


Chap. 7. 


commerce in that part of the world, to 


It is a known fact, that there are ſome kinds of merchan. 'Mligi 
dize in Holland, which, though imported from afar, fell for 
very little more than they coſt upon the ſpot. They ac. 
count for it thus: a captain who hag occaſion to ballaſt his 
ſhip, will load it with marble ; if he wants wood for ſtowage, 
he will buy it; and, provided he loſes nothing by the bar. 
gain, he will think himſelf a gainer, Thus it is that Holland 

s its quarries and its foreſts, k 
© Further, it may happen ſo, that not only a commerce 
which brings in nothing, ſhall be uſeful ; but even a loſing 
trade ſhall be beneficial. I have heard it affirmed in Holland 
that the whale-fiſhery in general does notanſwer the expence: | 
but it muſt be obſerved, that the perſons employed in build. 
ing the ſhips, as alſo thoſe who furniſh the rigging and pro- 
viſions, are jointly concerned in the fiſhery. Should they 
happen to loſe in the voyage, they have had a profit in fitting 
out the veſſel. This commerce, 1n ſhort, is a kind of lottery, 
and every one is allured with the hopes of a prize. Man- 
kind are generally fond of gaming; and even the moſt pru- f 
dent have no averſion. to it, when the diſagreeable circum\ 
ſtances attending it, ſuch as diſſipation, anxiety, paſſion, loſs 
of time, and cven of life and fortune, are concealed from d 
their view. | , 


Vu 

= III AI, | : 
"CHAP. VII. 7 

The Spirit of England, with reſpect to Commerce. - 
. . 


HE Tariff, or cuſtoms of England, are very unſettled, | 

with reſpect to other nations; they are changed, in 
ſome meaſure, with every parliament, either by taking off par- 
ticular duties, or by impoſing new ones. They endeavor 
by theſe means, ſtill to preſerve their independence. Su- 
premely jealous with. reſpect to trade, they bind them- 
ſelves but little by treaties, and depend only on their own | 


laws. | 
Other nations have made the intereſts of commerce yield | 

to thoſe of politics; the Engliſh, on the contrary, have ever | 
made their political intereſts, give way to thoſe of com- n 
mMErce, 


} 


Ct 


They 


their : " a 0 0 > _ 0 
to value, at the fame time, theſe three great advantages, re- 

han. * EN ht Y 

1 for | 


Ii what 3 the wcondmical Chmmerce has been ſometimes 


| ceconomical=commerce. They have forbid their importing 


O F L A W 8. 7 
They know better than ay other pebple upon eatth, how BOOK | 
ligion, cominerct, and liberty. 


= we p ' —— 
" 6 * | * wt * 1 a 
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reftrained, 


N ſeveral | Kingdoms; laws. have been made, extremely Ch.. 
1 proper to humble the ſtates that have entered into the 


any merchandizes, except tlie product of their reſpective 
countries; and have permitted them to traffic only in veſfels 
built in the kingdom to which they brought their commo- 
dities. N Ot 

It is neceſſary that the kingdom which impoſes theſe laws 
ſhould itſelf be able eaſily to engagè in commerce; otherwiſe 
it will, at leaſt, be an equal ſufferer. It is much more advan- 
tageous to trade with a commercial nation, whole profits 
are moderate, and who are rendered in ſome ſort dependent 
by the affairs of commerce; with a nation, whoſe larger 
views, and whoſe extended trade enables them to diſpoſe of 
their ſuperfluous merchandizes; with a wealthy nation, who 
can take off many of their commodities, and make them a 


SAS ieee 241. 1 err 0 . 
Of the Probibition of Commerce.., ... 
I is a true maxim, that one nation ſhould never exclude Chap. 9. 
another from trading with. it, except for very gteat rea - 
ons. The Japaneſe trade only with two nations, the Chi- „ Du 
neſe and the Dutch; The (d)Chineſe gain & thouſand per [dd vo. 
cent, upon ſugars, and ſometimes as much by the goods they II. p. 170. 
| take 
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take in exchange, The Dutch make nearly the ſame profits, for 
Every nation that acts upon Japaneſe principles, muſt ne- pr 
ceſſarily be deceived ; for it is competition which ſets a juſt th 
value on merchandizes, and eſtabliſhes the relation between p 
them. 

Much leſs ought a ſtate to lay itfelf under qn obligation of 
ſelling its manufactures oply to a ſingle x 2 der a pre- 
tence of their taking all at a certain price. = Poles, in 
this manner, diſpoſe of their corn to the city of Dantzick ; 5 
and ſeveral Indian princes have made a like contract for their 
ſpices with the Dutch . Theſe agreements are proper only 
for a poor nation, whoſe inhabitants are ſatisfied to forego |} 
the hopes of enriching themſelves, provided they can be ſe- 
cure of a certain ſublſtence z or for nations, whoſe ſlavery | F 
conſiſts either in renouncing the uſe of thoſe things which 


nature has given them, or in being obliged to * to a Fo 
* commerce. | >: 
CHAP. X. ; 
W 
An Iflitution adapted fo economical comma c 
1 
N ſtates that 2 on an Rd conimerce, they | F 
have luckily eſtabiiſhed banks, which, by their credit, 
Fn formed a new ſpecies of wealth; but 1 it would be quite 
wrong to introduce them into op, whofe commerce 
is funded _- luxur e erecting of banks in coun- 
tries governed by an ab olute monarch, ſuppoſes, money om 
the one' fide, and on the other power: that is, on them s 
hand, the means of procuriſig every thing, witho r 
any power; a nd on the other, Rant Mig without a | 
means of procuring a at all, Ina government of this kind, r 
none but the prince ever had, or can have a treaſure ; nd n 
wherever there is one, it _—— becomes great, than it tl 
becomes the treaſure of the p n 
For the ſame reaſon, all aſſociations of merchants, in 
order to carry on à particular commerce, are ſeldom proper b 
in abſolute governments. The deſign of theſe companies is a 


to give to che wealth of private perſons the weight of n 
public ware But, in thoſe povernments, _ weight“ can be. 

- e p cdu. in 1 ren 1 e .W © 
15. Part 2. 5 l f 


found 
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found only in the prince. Nay, they are not even always B52 R 
ne- in ſtates engaged in œconomical commerce: for, if xXx. 
n proper in gag 3 
uſt "F the trade be not ſo great as to ſurpaſs the management of 
en particular perſons, it is much better to leave it open, than, 

py excluſive privileges, to reſtrain the liberty of commerce, 


DD drr 
CHAP. XL 


T he ſame Subject continued. 
FREE port may be eſtabliſhed in the dominions of Chap. Ip, 


ſtates, whoſe commerce is ceconomical. That ceco- 
nomy in the government, which always attends the frugality 
of individuals, is, if I may fo expreſs myſelf, the ſoul of its 
economical commerce. The lots it ſuſtains with reſpect to 
cuſtoms, it can repair by drawing from the wealth and in- 
duſtry of the republic. But in a monarchy, a ſtep of this 
kind muſt be oppoſite to reaſon ; for it could have no other 
effect, than to eaſe luxury of the weight of taxes. This 
would be depriving itſelf of the only advantage that luxury 
can procure, and of the only curb which, in a conſtitution 
like this, it is capable of receiving. 


—m WF >> ICE —— 
CHAP. XI. 
Of the Freedam of Commerce. 


HE freedom of commerce is not a power granted to Ohap, zz. 
the merchants to do what they pleaſe: this would be 
more properly its ſlavery. The conſtraint of the merchant is 
not the conſtraint of commerce. It is in the freeſt countries 
that the merchant firids innumerable obſtacles ; and he is 
never leſs croſſed by laws, than in a country of flares. 
England prohibits the exportation of her wool z coals muſt 
de brought by ſea to the capital; no horles, except geldings, 
are allowed to be exported ; and the veſſels * of her colo- 
W nies,” trading to Europe, muſt take in water in England. 


1 
5 
(ws 
; 
T 
) 
| 


* Act of navigation. 1665, It is only in the time of war, that the mer- 
chants of Ballou ani Philadelp iz en d thgir veſſels direttiy to tac Mie ditera- 


The 


Fanzan, | 


10 


Shap. 14. 


Chap. 13. 


THE SPI R ier 


B v9 K "The Engliſh conftrain the merchant, but it is in favor of 


commerce. | 
What it is that deftroys this Liberty. 


HEREVER commeree ſubſiſts, cuſtoms are eſta- 


ſtate: cuſtoms are a certain right over this ſame exportation 
and importation, founded alſo on the advantage of the ſtate, 
Hence it becomes neceſſary, that the ſtate ſhould be neuter 
between its cuſtoms and its commerce, that neither of theſe 
two interfere with each other, and then the inhabjtants enjoy 
a free commerce. 

The farming of the cuſtoms deſtroys commerce by its 
injuſtice, and vexations, as well as by the exceſs of the im- 
poſts: but independent of this, it deſtroys it even more by 
the dfficulties that ariſe from it, and by the formalities it 
exacts. In England, where the cuſtoms are managed by 
the king's officers, buſineſs is negotiated with a ſingular 
dexterity : one word of writing accompliſhes the greateſt 
affairs. The merchant need not loſe an infinite deal of time; 


he has no occaſion for a particular commiſſioner, either to | 


_— all the difficulties of the farmers, or to ſubmit to 
em, 


. 


The Laws of Commerce concerning the Confiſeation of Merchans 


dixes. 


: 


| H E Magna Charta of England forbids the ſeizing 20d. a 


confiſcating, in caſe of war, the effects of foreign 


merchants ; except by way of reprifals. | It is an honor to FR 
the Engliſh nation, that they have made this one of the arti- 
cles of their liberty, & | | 3. 


bliſhed. Commerce is the exportation and impor- g 
tation of merchandizes, with a view to the advantage of the 


by 
* 


| 


* 
= 


AC DO BM RnHKRH3yT 


OF LAWS. I1 


fn the late war between Spain and England, the former BOOK 
made a law which puniſhed with death thoſe who brought (nn 
Engliſh merchandizes into the dominions of Spain : and the — 
ſame penalty on thoſ2 who carried Spaniſh merchandizes into 
England. An ordinance like this cannot, I believe, find a 
precedent in any laws but thoſe of Japan. It equally ſhoeks 
humanity, the ſpirit of commerce, and/the harmony which 
ought to ſubſiſt in the proportion of penalties; it confounds 
all our ideas, making that a erime againſt the ſtate which is 
the only violation of civil polity. 


n ; 
EA. . 


« | 


% Of feizing the Perſons of Merchants. 


dl 1 QLON (a) made a law, that the Athenians ſhould no Chap. 1g. 
| longer ſeize the body for civil debts. This law he V 2 8 
received from Egypt. It had been made by Becoris, and re- Treat 


newetd by 8 it. ageinſl lend- 
Ibis law is extremely good with reſpect to the generality ing »p+ 
of civil + affairs; but there is ſufficient reaſon for its not Dios 
being obſeryed in thoſe of commerce. For, as merchants rus, book 1. 
are obliged to entruſt large ſums, frequently for a very part 2. ch, 
ſhort time, and to pay money as well as to receive it, there 3 
is a neceſſity, that the debtor ſhould conſtantly fulfil his en- 
ments at the time prefixed ; and hence it becomes ne- 

cetlary to lay a conſtraint on his perſon. 

In affairs relating to common civil contracts, the law 
ought not to permit the ſeizure of the perſon ; becauſe the 
liberty of one citizen is of greater importance to the public, 
than the eaſe or proſperity of another. But in conventions 
derived from commerce, the law ought to confider the pub- 
lic proſperity, as of greater importance than the liberty of a 
citizen; which, however, does not hinder the reſtrictions 


and limitations that humanity and good policy demand. 


* Publiſhed in Cadiz, in March 27404 | 
IE + 'Phe Greek legiſlators were. to blame, in preventing the arm and plow 
odl any man from being taken in pledge, anct yet permitting the taking ofthe 
wan hinmſelſt Diodorws, book I. part 2. chag. 5. a 
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Chap. 16. 
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CH AP. XVI. 


An excellent Law. 


DMIRABLE is that law of Geneva which ex. 

cludes from the magiſtracy, and even from the ad- 
mittance into the great council, the children of thoſe who 
have lived or died inſolvent, except they have diſcharged 
their father's debts It has this effect; it gives a confidence 
in the merchants, in the magiſtrates, and in the city itſelf. 
There the credit of the individual has ſtill all the weight of 
public credit. 


CHAP. XVII. 
A Law of Rhodes. 


HE inhabitants of Rhodes went further. Sextug 


| - Empiricus (g/ obſerves, that among thoſe people, a 


- ſon could not be excuſed from paying his father's debts, by 


renouncing the ſucceſhon, This law of Rhodes was calcu- 
{ated for a republic, founded on commerce. Now.] am in- 
clined to think, that reaſons drawn from commerce itſelf 
ſnould make this limitation, that the debts contracted by the 


father, ſince the ſon's entering into commerce, ſhould not | 
affect the eſtate or property acquired by the latter. A mer- 


caant ought always to know his obligations, and to ſquare 
his conduct by his circumſtances and preſent fortune. 


— S 
CH AP. XVIII. 
07 the Judges of Commerce. SE 


f X ENOPH ON, in his book of Revenues, would have 


rAF:args given to thoſe overſeers of commerce, ho 
ailpatched the cauſes brought before them with the greateſt 
expedition. He was ſenſible of the need of our modern ju- 
riſdiction of a conſul, 
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The affairs of commerce are but little ſuſceptible of forma- wb * 
ties. They are the actions of à day, and are every day fol- Chap. 78. 
lowed by others of the ſame nature. Hence it becomes ne- 
ceſſary, that every day they ſhould be decided. It is other- 
wiſe with thofe actions of life, which have a principal in- 
fluence on fututity, but rarely happen. We ſeldom marty 
more than once, deeds and wills are not the work of every 
day; we are but once of age. 

Plato (h) ſays, that in a city where there is no maritime (5) On 
commerce, there ought not to be above half the number of 8 
civil laws: this is very true. Commerce brings into the 
ſame country different kinds of people; it introduces alſo a 
great number of contracts, and ſpecies of wealth, with va- 
rious ways of acquiring it. {EA 

Thus in a trading city, there are fewer judges, and more 
na | 22 5 | 


r 


That a Prince ought nat to engage himſelf in Commerce. 


HEOPHILUS (/) ſeeing a veſſel laden with mer- Chap. 19. 
chandizes for his wife Theodora, ordered it to be ( Zen. 
burnt, I am Emperor ſaid he, and you make me the maſter ©© 
« of a galley : by what means ſoall theſe poor men gain a liveli- 
« hood, if ve take their trade out of their: hands He might 
have added: who ſhall ſet bounds to us, if we monopolize 
all to ourſelves ? who-ſhall oblige us to fulfil our engage- 
ments? our courtiers will follow -our eæample; they will be 
more greedy, and more unjuſt than we: the people have 
ſome confidence in our juſtice, they will have none in our 
opulence: all theſe numerous duties, the cauſe of their 
wants, are certain proofs of ours 03 


* 
1 
6G of ace PF 


ere F332. ; 
p — . — 4 —— 
Tae 12899 51 fl 
De fame Subject continued. 
þ 4 —_ * K 1 


'E HEN the Portugueſe and Caſtilians bore ſway in the 


Eaſt-Indies, commerce had ſuch opulent branches, 
that their princes did not fail to ſeize them. This ruined 
their ſettlements in thoſe parts of the world. 1 


*. 


14 THE SPIRIT 


BOOK The vice-roy of Goa granted excluſive privileges to parti- 
XX. cular perſons. The people had no confidence in theſe men; 
and the commerce declined, by the perpetual change of thoſe | 

to whom it was intruſted ; no body took care to improve it, 

or to leave it entire to his ſucceſſor. In ſhort, the profit 
centered in a few hands, and was not ſufficiently extended. 


II EEE er 
CH AP. XXL. 
Of the Commerce of the Nobility in 4 Monarchy. 


commerce, that any of the nobility ſhould be merchants, 
(+) Leg. This, ſaid the Emperors (+) Honorius and Theodoſius, woutd 
— = _—_— be pernicious to cities ; and would remove the facility of buying and 


comm. & ſelling between the merchants and the 


Chap 27, ]: a monarchical government, it is contrary to the ſpirit of 


leg. ult. de Tt is contrary to the ſpirit of monarchy, to admit the nobi- | 
The cuſtom of fuffering the nobility of | 

England to trade, is one of thoſe things which has there 

moſtly contributed to weaken the monarchical government. 


reſcind. * 
i; lity into commerce. - 


WP Oe TR RIES #7 59 tp 
CHAP. XX. 
Ahne A 
Chap. 22. DE RSO N33, ſteuck with che practice of ſome ſtats, 


imagine, that in France they ought to make taws to 
ge the nobility to enter into commerce. But theſe | 


laws would be the means of deſtroying the nobility, with- 
gut being of any advantage to trade. 'Fhe practice of this 
country is extremely wiſe; merchants ate not nobles, though 
they may become ſo: they have the hopes of obtaining a 
degree of nobility,-unattended withits actual inconveniences. 
There is no ſurer way of being advanced above their pro- 


feſſion, than to manage it well, or with ſucceſs; the conſe- 


gqiuence of which is generally an affluent fortune. 
Laws which oblige. every one to continue in his profeſſion, 


1 
10 


and to devolve it to his children, neither are nor can be of | 


uſe 


* 
— 
** 
l 
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T aſe in any but * deſpotic kingdoms; where no body either 


can, or ought to have emulation. 

Let none ſay, that every one will ſucceed better in his 
profeſſion, when he cannot change it for another: I ſay, that 
a perſon will ſucceed beſt, when thoſe who have excelled, 
hope to ariſe to another. 

The poſſibility of purchaſing honor with gold, encourages 
many merchaats to put theraſtives in cixcumſtances by which 
they may attain it. I do not take upon me to examine the 
juſtice of thus bartering for money the price of virtue. There 
are goyernments, where this may be very uſeful. 

In France, the dignity of the long robe, which places 
thoſe who wear it, between the great nobility and the people, 
and without having ſuch ſhining honors as the former, 3 
all their privileges; a dignity which, while this body, the 
depoſitary of the laws, is eneircled with glory, leaves the 
private members, in a mediocrity of fortune; a dignity, in 
e there are no Aber means o 4 by a 
ſuperior capacity and virtue, yet which ſtill leaves in view 
one much more 9 the warlike 2 likewiſe, 
who conceive, that whatever degree of wealth they are 
poſſeſſed of, they may till inereaſe their fortunes; who are 
aſhamed of augmenting, if they begin not with diſſipating 
their eſtates; who always ſerve their prince, with their whole 
capital ſtock ; and when that is ſunk, make room for others 
* follow their example; who take the field, that they 
may neyer be reproached with not having been there; who, 
when they can no longer hope for riches, live in expectation 
of honors; and when they have not obtained the latter, 
enjoy the conſolation of having acquired glory: all theſe 
things together, have neceſſarily contributed to augment the 
grandeur of this kingdom; and, if for two or three centuries 
it has been inceſſantly increaſing in power, this muſt be at- 
tributed not to fortune, who was never famed for conſtancy, 
but to the goodneſs of its laws. F Wt 


| 5 This is actually very often the caſe in ſuch governments. 


CHAP, 
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16 THE SPIRIT 
CHAP. XXIII. 
To what Nations Commerce it prejudicial. 
A 2 ICHES conſiſt either in lands, or in moveable effect. 
Chap. 23, IN The foil of every country is commonly poſſeſſed by the 


natives. The laws of moſt ſtates render foreigners unwilling 


to purchaſe their lands; and nothing but the prefence of the 
owner improves them: this kind of riches therefore belongs 


to 2 ſtate in particular. But moveable effects, as money, 
notes, 


2 which all the ſocieties upon earth are members. Th 
people who poſſeſs more of theſe moveable effetts than any 
other on the globe, are the moſt opulent. Sòmes ſtates 


hare an immenſe 23 acquired by their commodities, 


by the labor of their mechanics, by their induſtry, by theit 
tliſcoveries, and even by chance. e avarice of nations 
makes them quarrel for the moveables of the whole univerſe: 
Tf we could find a ſtate ſo unhappy; as to be deprived of the 
effects of other countries, and at the ſame time of almoſt 
all its own, the proprietors of the lands would be only plan- 
ters to foreigners. This ſtate, wanting all, could acquire 
nothing; therefore it would be much better for the inha- 


bitants not to have the leaſt commerce with any nation uport | 
earth; for commerce, in theſe circumſtances, muſt neceſſa- 


rily lead them to poverty. hp; 5 
A country that conſtantly exports fewer manufactures, or 


commodities, than it receives, will ſoon find the balance 


finking; it will receive leſs and leſs, until falling into Extreme 
poverty, it will receive nothing at all. | | 


In trading countries, the 1 which ſuddenly vaniſhes, | 
e nations that have received it, 


quickly returns; becauſe tho 
are its debtors : but it never returiis into thoſe ſtates of which 
we have juſt been ſpeaking, becauſe thoſe who have received 
it owe them nothing. : 
Poland will ſerve us for an example. It has ſcarcely any 


of thoſe things which we call the moveable effects of the 
univerſe, except corn, the produce of its lands. Some of 
the lords poſſeſs intire provinces ; they oppreſs the huſband- 


men, in order to have greater quantities of corn, which 

they ſend to ſtrangers, to procure the fuperfluous demands of 

luxury, If Poland had no foreign trade, its inhabitants 
woul 


ills of exchange, ſtocks in companies, veſſels, and, | 
in fine, all merchandizes, belong to the whole world in 
general; in this m_—_ it is compoſed of hut one ſingle prof 


bpU DEW W272 17 
Vould be more happy. The grandees, who would have BOOK 
$ g 3 FE | X 
only their corn, would give it to their peaſants for ſubſiſtence; Chap. 23. 
Is their too extenſive eſtates would become burthenſome, 
hey would divide them amongſt their peaſants; every one 
Frould find ſkins or wool in their herds or flocks, ſo that 
hey would no longer be at an immenſe expence in providing 
Fclothes ; the great, who are ever fond of luxury, not being 
able to find it but in their own country, would encourage 
Ihe labor of the poor. This nation, I affirm, would then 
become more flouriſhing, at leaſt if it did not become þar- 


8⁸ 
y, Warous; and this the laws might eaſily prevent. 
d, Let us next conſider Japan. The vaſt quantity of what 


they receive, is the cauſe of the vaſt quantity of merchandizes 


e, they ſend abroad. Things are thus in as nice an equilibrium, 4 
« $ if the importation and exportation were but ſmall; , Beſides, I 
this kind of exuberance in the ſtate is productive of a thouſand 
es advantages: there is a greater conſumption, a greater quan- 
s, Itity of thoſe things on which the arts are exerciſed ; more 
it men employed, and more numerous means of acquiring 
13 power; exigencies may alſo happen, that require a ſpeedy 
e. Waſliſtance, which ſo opulent a ſtate can better afford than any 
1 other. It is difficult for a country to avoid having ſuperflui- 


ties: but it is the nature of commerce to render the ſuperfla- 
ous uſeful, and the uſeful neceſſary. The ſtate will be there- 
re fore able to afford neceſſaries to a much greater number of 
ſubjects. | 3 | 
n Let us ſay then, that it is not thoſe nations who have need 
of nothing, that muſt loſe by trade; it is thoſe who have 

need of every thing. It is not ſuch people as have a ſufficiency 
r within themſelves, but thoſe who are moſt in want, that - 
ce will find an advantage in putting a ſtop to all commercial 
ec intercourſe. 
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Of Laws relative to Commerce conſidered in the Revolutions it hau 
met with in the World 3 


CHAP. L 


Some general Conſiderations. 


BOOK HOU GH commerce be ſubject to great revolutions, 
IX yet it is poſſible that certain phyſical cauſes, as the 
quality of the ſoil or the climate, may fix its nature for 
ever. 
| : We, at preſent, carry on the trade of the Indies, merely 
(#) Pliny, by means of the filyer which we ſend thither. The (a) Ro- 
Sp. 23. mans carried annually thither about fifty millions of ſeſterces; 
; and this ſilver, as ours is at preſent, was exchanged for mer- 
chandizes, which were brought to the weſt. Every nation, 
that ever traded to the Indies, has conſtantly carried bullion, 
and brought merchandizes in return. 
It is nature itſelf that produces this effect. The Indians 
have their arts adapted to their manner of living. Our lux- 
ury cannot be theirs; nor theirs our wants. eir elimate 
neither demands, nor permits hardly any thing which comes 
from ours. They go in a great meaſure naked; ſuch clothes 
as they have, the country itſelf furniſnes; and their religion, N 
which is deeply rooted, gives them an averſion for thoſe | 
things that ſerve for our nouriſhment. They want therefore | 
nothing but our bullion, to ſerve as the medium of value; 
and for this they give us merchandizes in return, with which W' 
the frugality of the people, and the nature of the country, | 
(5) See furniſhes them in great abundance. Thoſe ancient (6) au- 
_ book thors, who have mentioned the Indies, deſeribt them juſt as 
. Chap. 19. . — 
and Strabo, WE now find them, as to their policy cuſtoms, and manners. 
book 15, The Indies have ever been the ſame Indies they areatpreſent; W 
and in every period of time, thoſe who traded to that 
country, carried ſpecie thither, and brought none in re- 
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| CHAP. II. 
has a 07 the People of Africa. 


H E greateſt part of the people on the coaſt of Africa 

| are ſavages and barbarians. The principal reaſon, I 
elleve, of this, is, becauſe the ſmall countries, capable of 
Peing inhabited, are ſeparated from each other by large and 
Wlmoſt uninhabitable tracts of land. They are without in- 
juſtry or arts. They have gold in abundance, which they 
Feceive immediately from the hand of nature. Every civi- 
ized ſtate is therefore in a condition to traffic with them to 

the Idvantage, by railing their eſteem for things of no value, and 


eciving a very high price in return. 


for 

+ — DDE 

No- | 

es; CHAP, III. 

er- I" | 

on, WT hat the wants of the People in the South are different from thoſe 
Mn, of the North, n 


and northern nations. The firſt have every convenience 
life, and few of its wants: the laſt have many wants, and 
few convenienicies. To one, nature has given much, and de- 
mands but little; to the other, ſhe has given but little, and 
mn, Micmands a great deal. The equilibrium is maintained by the 
oe Mazineſs of the ſouthern nations, and by-the induſtry and ac- 
Tre Itivity which ſhe has given to thoſe of the north. e latter 
e; are obliged to undergo exceſſive labor, without which, 
ch hey would want every thing, and degenerate into barbarians. 
ry, This has naturalized 2 to the people of the ſouth : as 
u- rey can eaſily diſpenſe with riches, they can more eaſily diſ- 
as Wpenſe with liberty. But the people of the north have need 
rs. Wo! liberty, ſor this can beſt procure them the means of ſatiſ- 
t; Wying all thoſe wants which they have received from nature. 


I. Europe, there is a kind of balance between the ſouthern 


at The people of the north, then, are in a forced ſtate; if they 


e- are not either free or barbarians. Almoſt all the people of 
the ſouth are, in ſome meaſure, in a ſtate of violence, if they 
are not ſlaves. | | „„ 


- 
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| th 
CHAP. N. fu 
; == WW 
The principal Difference between the Commerce of the Ancient: I tr. 
and the Moderns. gan 
2 H E world has found itſelf, from time to time, in diffe. W pe 
Chap. 4. rent ſituations; by which the face of commerce ha Po 
been altered. The trade of Europe is, at preſent, carried oni na 
principally from the north to the ſouth; and the difference 
of elimate is the cauſe that the ſeveral nations have great oc- 
caſion for the merchandizes of each other. For example, 
the liquors of the ſouth, which are carried to the north, form 
a commerce little known to the ancients. Thus the burthen 
of veſſels, which was formerly computed by meaſures of corn, 
is at preſent determined by tons of liquor. 
The ancient commerce, ſo far as it is known to us, was * 
carried on from one port in the Mediterranean to another; 
and was almoſt wholly confined to the ſouth. Now the th: 
people of the fame climate, having nearly the ſame things Wt #5 
of their own, have not the ſame need of trading amongſt W _ 
themſelves as with thoſe of a different climate. The com- ne 
merce of Europe was therefore formerly leſs extended than fin 
at preſent. | | 7 5 of 
This does not at all contradict what I have ſaid of our com- W Co 
merce to the Indies: for here the prodigious difference of M. - 
climate deſtroys all relation between their wants and ours. * 
| 10 
: | ; the 
——— * B57 
| | { 
HK. . Neaſ 
WP ve 
| 4 | Other differences. no 
| | 1 8 oh 
Chap. 5. OMMERCE is ſometimes deſtroyed by conquerors, W ver 
MY ſometimes cramped by monarchs ;z it traverſes the ] 


earth, flies from the places where it is oppreſſed, and ſtays W tha 
where it has liberty to breathe : it reigns at preſent where I ſea 
nothing was formerly to be ſeen but defarts, feas, and rocks; Po 
and where it once reigned, now there are only deſarts. 

To ſee Colchis in its preſent ſituation, which is no more 
than a-vaſt foreſt, where the people are every day decreaſ- h 
ing, and only defend their liberty to ſell themſelves by piece- W whi 


meal to the Turks and Perſians; one could never imagine, 
5 that 
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that this country had ever, in the time of the Romans, been BOOK 
full of cities, where commerce convened all the nations of the. XXI. 
orld. We find no monument of theſe facts in the coun- bars "los 
try itfelf ; there are no traces of them, except in (e) Pliny ,,, Lab. , 
and (d) Strabo. . 
= The hiſtory of commerce, is that of the communication of 

ople. Their numerous deſarts, and the flux and reflux of 
populations and devaſtations, here form the moſt extraordi- 


d on nary events. | 
ence ; fy 
t oc- rr 
| 
— CHAP. VI. 
then 
a5 Of the Commerce of the Ancients 
Was HE immenſe treaſures of Semiramis (e), which could Chap. 6. 
er; not be acquired in a day, give us reaſon to believe, 4 — — 


the chat the Aſſyrians themſelves had pillaged other rich nations, 
as other nations afterwards pillaged them. | 


15 The effect of commerce is riches, the conſequence o 
»m- ﬀ riches, luxury; and that of luxury, the perfection of arts. We 


han find that the arts were carried to great perfection in the time 
of Semiramis ); which is a ſufficient indication, that a V Ibid. 
conſiderable commerce was then eſtabliſhed. A 
of In the empires of Aſia, there was a great commerce of 
„ luxury. The maggie luxury would make a fine part of 
that of commerce. e luxury of the Perſians was that of 

the Medes, as the luxury of the Medes was that of the Aſ- 
ſyrians. | W > 

Great revolutions have happened in Aſia. The north- 
eaſt parts of Perſia, viz. Hyrcania, Margiana, Bactria, &c. 
were formerly full of flouriſhing cities (g) which are now {#/ Pliny, 
no more; and the north of this () empire, that is, the iſthmus 16. K 
which ſeparates the Caſpian and the Euxine ſeas, was co- Strabo, lib. 


rs, W vered with cities and nations, which are now deſtroyed, II. 


65 Pompey commanded againſt Mithridates, they were inform- 


re he authority of Patroclus is of great weight, as appears from a paſſage 
ain Strabo, lib. 2. | = | 
: + Pliny, lib. 6. cap. 17. See alſo Strabo, lib. 11. upon the paſſage by 
dich the merchandizes were conveyed from the Phaſis to the | * 

le, | 5 
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BOOK ed, that people went in ſeven days from India to the coun. 


XXI. try of the Bactrians, and to the river Icarus, which falls int ut 
* the Oxus; that, by this method, they were able to bring the e 
merchandizes of India acroſs the Caſpian ſea, and to enter f fi 
the mouth of Cyrus; from whence it was only five days paſ. th 
ſage to the Phaſis, a river that diſcharges itſelf into the Eur P. 
ine ſea, There is no doubt but it was by the nations inh. tl 
biting theſe ſeveral countries, that the great empires of the 

Aſſyrians, Medes, and Perſians, had a communication wid © 
the moſt diſtant parts of the eaſt and weſt, p 
An entire ſtop is now put to this communication. Al 
theſe countries have been laid waſte by the * Tartars, and P 
are ſtill inveſted by this deſtructive nation. The Oxus nd "* 

longer runs into the Caſpian ſea ; the Tartars, for ſome pri. 
vate + reaſons have changed its courſe, and it now loſes itſeltY h 
in the barren ſands. : W 
The Jaxartes, which was formerly a barrier between the f n 
polite and barbarous nations, has had its courſe turned} inf h 
the ſame manncr by the 'Tartars, and it no longer empties it. © 

- ſelf into the ſea. EMraec, * $22 ce 
/+; Clay- Seleucus Nicator formed (i) the project of joiningthe Eux- ” 
dius Cæſar, ine to the Caſpian fea. This project, which would hare | 
in Þlin- lid. greatly facilitated the commerce of thoſe days, vaniſhedat his f 
* cap. It. death. We are not certain it could have been executed in © 

the iſthmus which ſeparates the two ſeas. This country i;| 
at preſent very, little known; it is depopulated, and full off | 
foreſts 3 however, water is not wanting, for an infinite num. ] 
ber of rivers roll into it from Mount Caucaſus ;' but as this 


{1) Sec 


Strabo, lib. * 


II, 


Vo!. ix, 


mountain forms the north of the iſthmus; and extends like 
two arms. (J) towards the ſouth, it wauld have been a grand 
ſtacle to ſuch an enterpriſe, eſpecially in thoſe times, when 
they had not the art of making ſluices. 1 

It may be imagined, that Seleucus would have joined the 
two ſeas in the very place where Peter I. has fince joined 
them ; that is, in that neck of land where the Tanais ap-| 
proaches the Volga: but the north of the Caſpian ſea waz 
not then diſcovered. D A FAR 7 


1 " 


Re 1 * 1 1 Fin 


* There muſt have been very great changes in that country ſince the time ot 
Ptolemy who gives us an 'accourt of ſo many rivers, that empty themſelves © 
into the eaſt ſide of the Caſpian ſea. In the Czar's chart we find only the river F 
of Aſirabat ; in that of M. Bathalſi there is none at all. | 3 

+ Sce Jenkinſon's account of this, in Le Collection of Voyages to the North. L . 


Il am apt to think, that ſrom thence the lake Aral was ſormed. 
= | He was Dain by Ptolemy. 7 8 
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coun, While the e ex of Aſia enjoyed the commerce of lux- BOOK 
s into ; ury, the T ians had the commerce of ceconomy, which they — 
ig the extended throughout the world. Bochart has employed the 
ente: firſt book of his Canaan, in enumerating the colonies which 
s pal. ¶ they ſent into all the countries bordering upon the ſea: they 
Eu. paſſed the pillars of Hercules, and made eſtabliſhments * on 
inh;& the coaſt of the ocean. Hi 
f the In thoſe times, their pilots were obliged to follow the 
with coaſts, which were, if I may ſo expreſs myſelf, their com- 
BY paſs. Voyages were long, and painful. The laborious 


AS voyage of Ulyſſes has been the fruitful ſubject of the fineſt 
and poem in the world, next to that which alone has the prefe- 
is no TEnce. 

e pr The little knowledge which the greateſt part of the world 
itſeltk had of thoſe who were far diſtant from them, favored the 


nations engaged in the ceconomical commerce. They ma- 


1 the naged trade with as much obſcurity as they pleaſed : they 
t in had all the advantages which the moſt intelligent nations 
es it: could take over the moſt ignorant. | 


The Egyptians, a people who by their religion and their 


Eux. manners were averſe to all communication with ſtrangers, 
hare ! had ſcarcely at that time any foreign trade. They enjoyed a 
t hz! fruitful ſoil, and great plenty. Their country was the Japan 
in! of thoſe times; it poſſeſſed every thing within itſelf. 


y ö So little jealous were theſe people of commerce, that they 
| off left that of the Red ſea to all the petty nations that had any 
um.! harbours in it. Here they ſuffered the Idumeans, the Syri- 
this ; ans, and the Jews, to have fleets. Solomon (m) employed in (=) Kings 


like this navigation the Tyrians, who knew thoſe ſeas. lib. r. chap. 

and! Joſephus (u) ſays, that his nation being entirely employed 9- Chron. 

hen in agriculture, knew little of navigation: the Jews therefore _ 2 cap. 
traded only occafionally in the Red ſea, They took from 7 Againſt 

the the Idumeans Eloth and Eziongeber, from whom they re- Appian. 

ed ceived this commerce; they loſt theſe two cities, and with 

ap- them loſt this commerce. 

vas It was not ſo with the Phœnicians; theirs was not a con- 


merce of luxury; nor was their trade owing to conqueſt: 

their frugality, their abilities, their induſtry, their perils, and 

of the hardſhips they ſuffered, rendered them neceſſary to all 

ves the nations of the world. : 
ver {1 | Before Alexander, the people bordering on the Red ſea 
RY 1 traded only in this ſea, and in that of Africa. The aſtonith- 
ment which filled the globe at the diſcovery of the Indian ſea, 
under that conqueror, is of this a ſufficient proof. I have 


le They founded Tarteſſus, and made a ſettlement at Cadiz. 
A obſerved 
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Chap. 6 


x, of this turned from Africa, and not from the Indies *. 


book. Beſides, this navigation was made on the eaſtern coaſt of 
Africa; for the ſtate of navigation at that time is a con- 


vincing proof, that they did not fail to a very diſtant ſhore. 


the diſtance. 


and Strabo, 


ub. 15. ed by thoſe of Solomon. 


Two thips of un2qual ſwiftneſs do not perform their voy- 
age in a time proportionate to their ſwiftneſs. Slownelſs is 
frequently the cauſe of much greater ſlowneſs. When it 
becomes neceflary to follow the coaſts, and to be inceſſantly 

in a different poſition, when they muſt wait for a fair wind to 
get out of a gulph, and for another to proceed; a good ſailor 
takes the advantage of ey favorable moment, while the 


days for another change. 


and Rome, which were of wood, and joined with iron. 
made uſe of in ports of little depth of water. Such are thofe 


and of the province of 4 Holland. Their ſhips, which ought 
to be able to go in and out of port, are built round and broad 
at the bottom; while thoſe of other nations, wha have good 
harbours, are formed to ſink deep into the water. This me- 


The proportion betwixt gold and filver, as ſettled in Europe, may ſome- 
times render it profitable to take gold inſtead of filyer into the Eaſt Indies; 
but the advantage is very trilling. 

+ They are moſtly allow; but Sicily has excellent ports. | 

{ 1 ay the province of Holland; for the ports of Zealand are deep enough. 

| chaniſm 


BOOK obſerved (o), that bullion was always carried to the Indies, | 
— and never any brought from thence; now the Jewiſh fleets, 
/o) Chap. Which brought gold and ſilver by the way of the Red ſea, re- f 


I arg not ignorant, that the fieets of Solomon and Jehoſaphat [| 
returned only every three years; but I do not ſee that the 
time taken up in the voyage is any proof of the greatneſs of 


Pliny and Strabo inform us, that the junks of India and the ; 
Red ſea were twenty days in performing a voyage, which a | 
7+) See Greek or Roman veſſel would accompliſh in (p) ſeven. In 


Play, lib. this proportion, a voyage of one year, made by the fleets of | 
6. cap. 22. Greece or Rome, would take very near three, when perform- | 


other ſtill continues in a difficult ſituation, and waits many 


We may compare theſe Indian veſſels to thoſe at preſent 1 


of Venice, and even of all + Italy ingeneral, of the Baltic, : 


This ſlowneſs of the Indian veſſels, which in an equal time | 
could make but the third of the way of thoſe of the Greeks and 
Romans, may be explained by what we every day ſee in our 
modern navigation. 'The Indian veſſels, which were built | 
with a kind of ſea-ruſhes, drewleſs water than thoſe of Greece 
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FE aniſm renders theſe laſt- mentioned veſſels able to ſail much BOOK 
TE ncarer to the wind; while the firſt can hardly fail, except the — 6. 
wind be nearly in the poop. A ſhip that ſinks deepFrato the 
vater, fails towards the ſame fide with almoſt every And: 
this proceeds from the reſiſtance which the veſſel, whilſt dri- 
ven by the wind, meets with from the water, from which it 
receives a ſtrong ſupport z and from the length of the veſſel 
IE which preſents its ſide to the wind, while from the form of 
the helm the prow is turned to the point propoſed ; ſo that 
e can fail very near to the wind, or, in other words, very 
near the 4 whence the wind blows. But when the 
hull is round and broad at the bottom, and conſequently draws 
little water, it no longer finds this ſteady ſupport; the wind 
IF drives the veſſel, which is incapable of reſiſtance, and can 
run then but with a ſmall variation from the point oppoſite 
to the wind. From whence it follows, that broad-bottomed 
veſſels are longer in performing voyages. 
1. They loſe much time in waiting for the wind, eſpeci- 
ally if they are obliged frequently to change their courſe, 2. 
They fail much flower, becauſe, not having a proper ſup- 
port from a depth of water, they cannot carry ſo much fail. 
If this be the caſe at a time when the arts are every where 
known, at a time when art corrects the defects of nature, 
and even of art itſelf ; if at this time, I ſay, we find this dif- 
ference, how great muſt that have been, in the navigation of 
the ancients ? 
l cannot yet leave this ſubject. The Indian veſſels were 
mall, and thoſe of the Greeks and Romans, if we except their 
machines built for oſtentation, much leſs than ours. Now, 
the ſmaller the veſſel, the greater danger it encounters from 
de WM foul weather. A tempeſt that would ſwallow up a ſmall veſ- 
ſel, would only make a large one rool. The more one body 
it is ſurpaſſed by another in bigneſs, the more its ſurface is re- 
e latively ſmall. From whence it follows, that in a ſmal! ſhip, 
IF tacre is a leſs proportion, that is, a greater difference, as to 
the ſurface of the veſſel, and the weight or lading ſhe can 
carry, than in a large one. We know that it is a pretty ge- 
neral practice, to make the weight of the lading equal to that 
Jof half the water the veſſel is able to contain. Suppoſe a veſ- 
ſel will contain eight hundred tons, her lading then muſt be 
four hundred; and that of a veſſel, which would hold but 
four hundred tons of water, would be two hundred tons. 
Thus tie largeneſs of the firſt ſhip will be to the weight ſhe 
carries, as 8 to 4 z and that of the ſecond as 4 to 2. Let us 
1 WH ſuppoſe then, that the furface of the greater is to the ſurface 
of 
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BOOK of the ſmaller, as 8 to 6: the ſurface * of the ſmaller, as 6 , | 
XXI. to 2, while tbe ſurface of the former will be to her weight 
only,,a#8 to 4. Therefore as the winds and waves act on. 


ly upon the ſurface, the large veſſel will, by her weight, re. "FF ., 

ſiſt their impetuoſity much more than the ſmall, iq 1 

— rr 0 

CHAP. VI. } b 

Of the Commerce of the Greeks. | b 

Chap. 7. HE firſt Greeks were all pirates. Minos, who enjoyed : 


the empire of the ſea, was only more ſucceſsful, per. | 
haps, than others in piracy ; for his maratime dominion ex. 
tended no farther than round his own iſle. But when the 
Greeks became a great people, the Athenians obtained the! 
real dominion of the ſea ; becauſe this trading and viEtoriou;Þ 
/q) The nation gave laws to the moſt potent monarch (q) of that time 
king of Per- and humbled the maritime powers of Syria, of the iſle of 
Cyprus, and Phcenicia. 1 
But this Athenian lordſhip of the ſea deferves to be mort 
{r) On the particularly mentioned. Athens, ſays Xenophon (r), rule 
Athenian (c the ſea ; but as the country of Attica is joined to the continent 
Republic. cc it is ravaged by enemies, while the Athenians are engaged in 
cc diftant expeditions. T heir leaders ſuffer their lands to be di. 
« ftroyed ; and ſecure their wealth, by ſending it to ſome iſland. 
« The populace, who are not poſſeſſed of lands, have no unca ſineſ. 
C But if the Athenians inhabited an ifland, and, beſide this, en. 
« joyed the empire of the ſea, they wauld, fo long as they were pa. 
6 [efſed of theſe advantages, be able toaunoy others, and at the ſani 
« time to be out of all danger of being annozed.” One would 
imagine, that Xenophon was ſpeaking of England. 

The Athenians, a people whoſe heads were filled with am- 
bitious projects; the Athenians, who augmented their jex# 
louſy, inſtead of increaſing their influence ; who were mort 
attentive to extend their maratime empire than to enjoy it; 
whote political government was ſuch, that the common 
people diſtributed the public revenues amongſt themſelves 
while the rich were in a ſtate of oppreſſion ; the Athenians 
I ſay, did not carry on fo extenſive a commerce as might be 
expected from the produce of their mines, from the mult- 1 

That is, to compare magnitudes of the ſame kind, the action or preſſurÞi 


ef the fluid upon the ſhip, will be to the reſiſtance of the ſame ſhip as, &c. 
tudeſ 
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tude of their flaves, from the number of their ſeamen, from BOOK 
their influence over the cities of Greece, and, abdve all, from — 
the excellent inſtitutions of Solon. Their trade was almoſt * 
wholly confined to Greece, and to the Euxine fea ; from 
whence they drew their ſubliſtence. 

Corinth was admirably fituated ; it ſeparated two ſeas, and 
open and ſhut the Peloponneſus: it was the key of Greece, 
and a city of the greateſt importance, at a time when the 
people of Greece were a world, and the cities of Greece, na- 
tions. Its trade was more extenſive than that of Athens, 
having a port to receive the merchandizes of Aſia; and a- 
nother thoſe of Italy: for the great difficulties which attend- 
ed the doubling cape Malca, where the () meeting of oppo- 1 See 
fite winds cauſes ſhipwrecks, induced every one to go to Stabe, lib. 
Corinth, and they could even convey their veſſels over land 8. 
from one ſea to the other. Never was there a city, in which 
the works of art were carried to ſo high a degree of perfecti- 
on. But here religion finiſhed the corruption, which their 
opulence began, They erected a temple to Venus, in which 
more than a thouſand courteſans were conſecrated to that 
deity ; from this ſeminary came the greateſt part of thoſe 
celebrated beauties, whoſe hiſtory Athenzus has preſumed 
to commit to writing, | | 
lt ſeems, that in Homer's time the opulence of Greece cen- 
tered in Rhodes, Corinth, and Orchomenus : « Jupiter, he 
* fays (t), loved the Rhodians, and made them a very wealthy na- /+) Wind, 
« tin.” On Carinth (u) he beſtows the epithet of rich. In {a .** 
like manner, when he ſpeaks of cities that have plentyof gold, /-) ibid. 
he mentions Orchomenus, to which he joins Thebes in 
Egypt. Rhodes - and Corinth preſerved their power; but 
Orchomenus loſt hers. The lituation of Orchomenus in the 
neighbourhood of the Helleſpont, the Propontis, and the 
Euxine ſea, makes us naturally imagine, that ſhe was indebted 
for her opulence to a trade along that maritime coaſt, which 
had given riſe to the fable of the golden fleece: and, indeed, 
the name of Minyeors has been given to Orchomenus (x), as /x) Straube, 
well as to the Argonauts. But theſe ſeas becoming after- lib. 9. p. 
wards more frequented, the Greeks planted along the coaſts 97+ 
a greater number of colonics, which traded with the barba- 
rous nations, and at the fame time preſerved an intercourſg 


b. with their mother country: in conſequence of this, Orcho- 
j menus began to decline, till at length it was loſt in the crowd 

of the other cities of Greece. | | 
Before Homer's time, the Greeks had ſcarce any trade but 
among themſelves, and with a ſew barbarous nations; in 
. ; | proportion 
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BOOK proportion however as they formed new colonies, they ex- 
2 tended their dominion. Greece was a large peninſula, the } 
ik capes of which ſeemed to have kept off the ſeas, while its gulfs Þ 
opened on all ſides to receive them. If we caſt an eye on 
Greece, we ſhall find, in a pretty compact country, a conſi- 
derable extent of ſea-coaſt. Her innumerable colonies form- 

ed an immenſe circle round her; and there ſhe beheld, in 
ſome meaſure, the whole civilized world. Did ſhe penetrate 

into Sicily and Italy ? ſhe formed new nations, Did ſhe na- 
vigate towards the ſea of Pontus, the coaſt of Aſia Minor, or 

that of Africa? ſhe acted in the ſame manner. Her cities, 
increaſed in proſperity, in proportion as they happened to 
have new people in their neighbourhood. And what was 
extremely beautiful, thewas ſurrounded on every fide with a || 
prodigious number of iſlands, drawn, as it were, in a line of 
circumvallation. 
What a ſource of proſperity muſt Greece have found in | 

thoſe games, with which ſhe entertained, in ſome meaſure the | 
whole globe; in thoſe temples, to which all the kings of the 
earth ſent their offerings ; in thoſe feſtivals, at which ſuch a 
concourſe of people uſed to aſſemble from all parts; in thoſe 
oracles, to which the attention of all mankind was directed; 
and, in ſhort, in that exquiſite taſte for the polite arts, which 

ſhe carried to ſuch a height, that to expect ever to ſurpaſy Þ 
her, would be only betraying our ignorance. 2 


ri 
CHAP. VII. 


Of Alexander. His conqueſt. 


Chap. . OUR great events happened in the 7 of Alexan- 
der, which entirely changed the face of commerce: 
the taking of Tyre, the conqueſt of Egypt, that likewiſe of 
the Indies, and the diſcovery of the ſea which lies ſouth of 

that country. 
„ Steabo.. The empire of Perſia extended to the Indus (y). Darius, 
| 2 16. long before Alexander, had ſent (z) ſome veſſels, which failed | 
(2) Hero- down this river, and paſſed even into the Red ſea. How | 
cots in then were the Greeks the firſt who traded to the Indies by | 
men. the South? Had not the Perſians done this before? Did they | 7 
make no advantage of ſeas which were ſo near them; of the 
very ſeas that waſhed their coaſts ? Alexander, it is true, 
conquere 


* , 
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ex. conquered the Indies; but was it neceſſary for him to con- BOOK 
the quer a country, in order to trade with it ? This is what I Chaps 
ulis F ſhall now examine. 5 
on Ariana (a), which extended from the Perſian Gulf as far (a) Strabo, 
nſi- as the Indus, and from the South ſea to the mountains of Pa- lib. 15. 
rm. ropamiſus, depended indeed in ſome meaſure on the empire 
mn BY of Perſia: but in the ſouthern part it was barren, ſcorched, 
ate BY rude, and uncultivated. Tradition (6) relates, that the armies (3) Strabo, 
na- of Semiramis and Cyrus periſhed in theſe deſarts; and Alex- lib. 15. 
Or ander, who cauſed his fleet to follow him, could not avoid 
les, loſing in this place a great part of his army. The Perſians 
to Ii left the whole coaſt to the Icthyophagi (c), the Oritæ, and (e) Pliny, 
* other barbarous nations. Beſides, the Perſians were no * = — 
h a 239% 


great ſailors, and their very religion debarred them from en- Strabo, lib. 
tertaining any ſuch notion as that of a maritime commerce. 15. 
The voyage undertaken by Darius's direction upon the In- 

in dus, and the Indian ſea, proceeded rather from the caprici- 

he ouſneſs of a prince vainly ambitious of ſhewing his power, 


he than from any ſettled regular project. It was attended with 

L 2 no conſequence, either to the advantage of commerce, or of 

fe navigation. They emerged from their ignorance, only to 

d; : plunge into it again. 

ch i Beſides, it was a received opinion (d) before the expidition (4) strabo, 

fs | of Alexander, that the ſouthern parts of India were uninha- lib. 15. 
IF bitable f. This proceeded from a tradition that (e) Semira- {c/ Strabo, 
mis had brought back from thence only twenty men, ank 


Cyrus but ſeven. 

Alexander entered by the north. His deſign was to march 
towards the eaſt ; but having found a part of the ſouth full of 
at nations, cities, and rivers, he attempted to conquer it, 

and ſucceeded. | 

ee then formed the deſign of uniting the Indies to the 

IF weſtern nations by a maritime commerce, as he had already 
* united them by the colonies he had eſtabliſhed by land. 
He ordered a fleet to be built on the Hydaſpes, then fell 
f WF down that river, entered the Indus, and failed even to its 
f mouth. He left his army and his fleet at Patala, went him- 
ſelf with a few veſſels to view the ſea, and marked the places 
where he would have ports to be opened, and arſenals erected: 


They ſailed not upon the rivers, leſt they ſhould defile the elements. 
Hyde: Religion of the Perfiant. Even to this day they have no maritime com- 
merce. Thoſe who take to the ſea, are treated by them as atheiſts, 

I Herodotus (in Melpomene) ſays, that Darius conquered the Indies; this 
= muſt be underſtood only to mean Ariana; and even this was only an ideal 


conqueſt, 


c = Q< Ru.u 
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BOOK 
XXI. 
Chap. S. 


too imperfect to be able to form any ſuch deſign. It is true, 


4 Arrian. 
N expedit. 
Alexandri, 
lb. 7. 


() Arrian. 
Ee exped 
Alexand. 
lib. 7. 


rous of having the borders of the ſea inhabited by civilized K 
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Upon his return from Patala he ſeparated the ſleet, and took 
the route by land, for the mutual ſupport of fleet and army. 
The fleet followed the coaſt from the Indus along the banks 
of the country of the Oritz, of the Ichthyophagi, of Carmania 
and Perſia. He cauſed wells to be dug, built cities, and | 
would not ſuſfer the Ichthyophagi ? to live on fiſh, being deſi- Bp, 


7 


he 


nations. Nearchus and Oneſecritus wrote a journal of this 
voyage, which was performed in ten months. They arrived 
at Suſa, where they found Alexander, who gave an enter- 
tainment to his Whole army. | | 
This prince had founded Alexandria, with a view of ſe- or 
curing his conqueſt of Egypt; this was a key to open it, in 
the very place where the kings his + predeceſſors had a fre 
key to {hut it; and he had not the leaſt thought of a com- 
merce, of which the diſcovery of the Indian ſea could alone | 
give him the idea. | | 
It even ſeems, that after this diſcovery, he had rio new de- | 
Fen, in regard to Alexandria. He had, indeed, a general 
ſcheme of opening a trade between the Eaſt Indies and the 
weſtern parts of his empire: but as for the project of con- 
ducting this commerce through. Egyptz his knowledge was 


he had ſeen the Indus, he had ſeen the Nile, but he knew 
nothing of the Arabian ſeas between the two rivers. Scarce | 
was he returned from India, when he fitted out new fleets, | 
and navigated on the Euleus (/, the Tigris, the Euphrates, 
and the ocean ; he removed the cataracts, with which the 
Perſians had encumbered thoſe rivers; and hediſcovered that Has 
the Perſian gulf was a branch of the main ſea. But as he 
went to view this ſea (g), in the ſame manner he had done in 
regard to that of India; as he cauſed a port to be opened for 
a thouſand ſhips, and arſenals to be erected at Babylon; as 
he fent five hundred talents into Phœnicia and Syria, to draw 


* This cannot be wndertoo! of all the Ichthyophagi, who inhabited a coaft 
of tea thouſand furlongs in extent. How was it poſſible for Alexander to 
have maintaineil them ? How could he command their ſubmiſſion? This can | 
be underſtood only of ſome particular trites. Nearchus, in his book, Rerum 
Liclicarum, fays, that at the extremity of this coaſt, on this fide cf Perſia, he 
had found ſome people, who were leſs Ichthyophagi than the others. I ſhouls 
think that Alexander's prohibition related to thete people, or to ſome other 
tribe, fill more bordering on Pcrfia, 1 | 

+ Alexandria was founded on a Hat ſhore, called Rhacotis, where, in ar- co! 
client times, the kings had kept a garriſon, to prevent all ſtrangers, and more 
particularly the Greeks, ſro entering the country. Pliny, lib. 6. cap. 10. 
rade, 955. 18. 
mariner Art 
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k nariners into this ſervice, whom he intended to diſtribute in B - OK 
ne colonies along the coaſt ; in fine, as he cauſed immenſe Chap. d. 
orks to be erected on the Euphrates, and the other rivers 
of Aſſyria, there could be no doubt but he deſigned to carry 


ia 


nd . on the commerce of India by the way of Babylon and the 

. BPerfic gulf. 

ed | There are ſome who d that Alexander wanted to ſub- a 
* ue Arabia (+), and had ed a deſign to make it the ſeat ty 3 
ed 


f his empire: but how could he have pitched upon a place, wards the 
with which he was entirely unacquainted “. Beſides of all end. 
countries this would have been the moſt inconvenient to him; 

or it would have ſeparated him from the reſt of his empire. 

e Caliphs, who made diſtant conqueſts, ſoon withdrew 


a rom Arabia, to reſide elſewhere. 

n- 

ie | ———————— I OY 

71 CHAP. IX. 

ne Of the Commerce of the Grecian Kings after the Death of 
* Alexander. : 
18 

E, 


I the time when Alexander made the conqueſt of Chap. 9. 
as Egypt, they had but a very imperfect idea of the Red 
* Mica, and none at all of the ocean, which joining to this ſea, 
„on one ſide, waſhes the coaſt of Africa, and on the other, that 
of Arabia: nay, they thought it impoſſible to ſail round the 
" IE peninſula of Arabia They who attempted it on each fide, 
i WF had relinquiſhed their defign. « How is it poſlible, ſaid 
te they (i), to navigate to the ſouthern coaſt of Arabia, (;) see tha 
when Cambyſes's army, which traverſed it on the north book, Re- 
4 fide, almoſt entirely periſhed; and the forces which rum indi- 
I © Ptolemy, the ſon of Lagus, ſent to the aſſiſtance of Seleucus 
Nicator at Babylon, underwent incredible hardſhips, and, 
« © ops. pan of the heats, could march only in the 
$1 « night?“ | 
ü The Perfians were entire ſtrangers to navigation. When 
* they had ſubdued Egypt, they introduced the ſame ſpirit 
1: into that country as prevailed in Perſia: hence ſo great was 
the ſupineneſs of the Perſians, in this reſpect, that the 
7 Grecian kings found them quite ſtrangers, not only to the 
commerce of the Tyrians, Idumeans, and the Jews, on the 
co... wp > 
* Secing Babylon overſlowed, he looked v neighbouring country of 
5 Arabia . and. Ariftob. in Strabo, lib. 16. I q 
| oceans 
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ocean, but even to the navigation of the Red ſea. I am apt 


to think, that the deſtruction of the firſt Tyre by Nebuchad- 
nezzar, together with the ſubverſion of ſeveral petty nations | 


and towns bordering on the Red ſea, had obliterated all their 
former knowledge of commerce. 

Egypt, at the time of the Perſian monarchy, did not 
front the Red ſea; it (+) cont 
neck of land which the Nile cove with its inundations, and 
is encloſed on both ſides by a chain of mountains. Th 


were therefore, under the neceſſity of making a ſecond dif- | 
covery of the ocean and tne Red fea; and this diſcovery en- 


aged the curioſity of the Grecian monarchs. 

They 
the countries ſituated between that river and the ſea; by this 
progreſſion they traced the ſea-coaſt z and as the diſcoveries 
were made by the Greeks, the names are all Grecian, and 
the temples are conſecrated to (/) Greek divinities. 


The Greeks ſettled in Egypt were able to command a moſt 


extenfive commerce; they were maſters of all the harbours 
on the Red ſea Tyre the rival of every trading nation, was 


no more z they were not conſtrained by the ancient “ ſuper- | 
ſtitions of the country; in ſhort, Egypt was become wy cens | 


ter of the world. 


The kings of Syria left the commerce of the ſouth to thoſe } 


of Egypt, and attached themſelves only to the northern trade, 


which was carried on by means of the Oxus and the Caſpian 
They then imagined, that this ſea was part of the (a) 


ſea. 


cap. 9. and northern occean; and Alexander, ſome time before his 


12. and 
Strabo, lib. 


11. 
Arrian de 


expedit. 
Al-xandri i 


lib. 3. p. 74. 


and lib. 5. 
p- I04. 
() Arrian 
de expedtt. 
Alezandri, 
lid. 7. 

(o) Pliny, 


lib. 2. cap. 


64, 


the 
aiready become t | 
invincible averſion in the Perkans 2 againſt engaging in mari- | 


death had fitted out a fleet (), in order to diſcover whether | 
it communicated with the ocean by the Euxine ſea, or on 


ſome other eaſtern ſea towards India. After him, Selencus 
and Antiochus applied themielves to make diſcoveries in it, 
with a particular attention; and with this view they ſcoured 
it with their fleets (9). That part which Seleucus ſurveyed, 
was called the Seleucidian ſea; that which Antiochus diſ- 
covered, received the name of the ſea of Antiochus, 
tentive to the projects they might have formed on that fide, 
they neglected the ſeas on the South; whether it was that 
8 wi means of their fleets on the Red ſea, were 

e maſters of it; or that they diſcovered an 


time affairs. The ſouthern coaſts of Perſia ſupplied them 
with no ſeamen ; there had been none in thoſe parts, except 
towards the latter end of Alexander's reign. But the Egyp- 


- * 


TFTheſe gave them an averſion to ſtrangers. 


tian 


only that long narraw | 


aſcended the Nile, and hunted after elephants in l 


At- 


apt | 
ad- 
ons 
er 


not | 
aw | 
nd 
iey | 
119 


en- 


Had only to follow the genius and bent of their ſubjects. 


this ſea was known, it was at firſt taken for the ocean; in 
Wproportion as they advanced along the banks of the northern 


Jon to the Indies was confined to a very ſmall part of the 
country. Seleucus Nicator penetrated as far as the Ganges ) Pliny, 


so the navigation I am going to mention. 


s ſucceſſively carried on by three different ways. At firft they cap. 23. 
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jan kings, being maſters of the iſle of Cyprus, of Phoenicia, BOOK 
and of a great number of towns on the coaſt of Afia Minor, Cs. 
ere poſſeſſed of all ſorts of conveniences for undertaking * 
maritime expeditions. They had no occaſion to force, they 


I am ſurprized, I confeſs, at the obſtinacy with which the 
ancients believed that the Caſpian ſea was a part of the ocean. 

he expeditions of Alexander, of the kings of Syria, of the 
Parthians and the Romans, could not make them change 
heir ſentiments; notwithſtanding theſe nations deſcribed 
he Caſpian ſea with a wonderful exactneſs: but men are 
generally tenacious of their errors. When only the ſouth of 


coaſt inſtead of imagining it a great lake, they ſtill believed 
it to be the ocean, that here made a ſort of a bay: ſurveying 
the coaſt, their diſcoveries never went eaſtward beyond the 
Jaxartes, nor weſtward further then the extremity of Albania. 
The ſea towards the north was ſhallow *, and of courſe 
very unfit for navigation. Hence it was that they always 
looked upon this as the ocean. 5 
The land army of Alexander had been on the eaſt only as 
far as the Hypanis, which is the laſt of thoſe rivers that fall 
into the Indus: thus the firſt trade which the Greeks carried 


(p), and thereby diſcovered the ſea into which this river falls, jib. 6, cap. 
that is to ſay, the bay of Bengal. The moderns diſcover 17. 
countries by voyages at ſea; the ancients diſcovered ſeas by 
conqueſts at land. | 

Strabo (), notwithſtanding the teſtimony of Apollodorus, (% Lib. rs. 
ſeems to doubt whether the Grecian (r) kings of Bactria (7) Apollo- 
proceeded farther than Seleucus and Alexander. Were it Pius Adru- 
even true that they went no further to the caſt than Seleucus, Strabo, lib, 
yet they went farther towards the ſouth : they diſcovered + 2. 
Siger, and the ports on the coaſt of Malabar, which gave riſe 


Pliny (s) informs us, that the navigation of the Indies was (,) Lib. 6. 


ſailed from the cape of Siagre to the iſland of Patalena, which 
15 at the mouth of the Indus. This we find was the courſe 


* Sce the Czar's chart. 
+ The Macedonians of Bactria, India, and Ariana, having ſeparated them. 
ſelves from Syria, formed a great ſtate. 
Vol. II. B b | that 
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Between theſe two monſoons there is an interval of time, 
during which the winds vary; when a north wind meeting 
with the common winds, raiſes, eſpecially near the. coaſts, 
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that Alexander's fleet ſtecred to the Indies. They took after- 
wards (t) a ſhorter and more certain courſe, by ſailing from 
the ſame cape or promontory to Siger : this can be no other 
but the kingdom of Siger, mentioned by Strabo (), and diſ- 
covered by the Grecian kings of Bactria. Pliny, by ſaying | 
that this way was ſhorter than the other, can mean only that 
the voyage was made in leſs time: for as Siger was diſcovered. | 


by the kings of Bactria, it muſt have been farther than the 


Indus: by this paſſage they muſt therefore have avoided the 
winding of certain coaſts, and taken advantage of particular 
winds. The merchants at laſt took a third way; they ſailed ? 
to Canes, or Ocelis, ports ſituated at the entrance of the Red 
ſea; from whence by a weſt wind, they arrived at Muziris, 
the firſt ſtaple town of the Indies, and from thence to the other 
ports. Here we ſec, that inſtead of ſailing to the mouth of 


the Red ſea as far as Siagre, by coaſting Arabia Felix to the 


north eaſt, they ſteered directly from weſt to eaſt, from one 
fide to the other, by means of the monſoons, whoſe regular |! 
courſe ,they diſcovered by failing in theſe latitudes. The 


ancients neyer loſt ſight of the coaſts, but when they took 
advantage of theſe * and the trade winds, which were to 


them a kind of compaſs. 


Pliny (x) ſays; that they ſet ſail for the Indies in the middle 
of ſummer and returned towards the end of December, or 


in the beginning of January. 'This is entirely conformable 


to our nayal journals. In that part of the Indian ſea which 
is between the peninſula of Africa, and that on this fide the 
Ganges, there are two monſoons ; the firſt, during which | 
the winds blow from weſt-to eaſt, begins in the month of 
Auguſt or September ; and the ſecond, during which the Ment 
wind is in the eaſt, begins in January. Thus we ſet fail Þ 
from Africa for Malabar, at the ſeaſon of the year that } 
Ptolemy's fleet uſed to put to ſea from thence ; and we re- 


turn too at the ſame time as they. 
Alexander's fleet was ſeven months in ſailing ſrom Patala 

to Suſa. It ſet out in the month of July, that is, at a ſeaſon 

when no ſhip dare now put to ſea to return from the Indies. 


of 
[ ma 


the moſt terrible tempeſts. Theſe continue during the 
month of June, July, and Auguſt. Alexander's fleet, there- | 


* The monſoons blow part of the year from one quarter, and part from | 
-- another; the trade winds blow the whole year round from the ſame quar- 
ter. p 


fore, 


— * = Sr. 
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fore, | ſetting ſail from Patala in the month of July, muſt have BOOK 
been expoſed to many ſtorms, and the voyage muſt have cine. 
been long, becauſe they ſailed againſt the monſoon. 


Pliny fays, that they ſet out for the Indies at the end of 


E ſummer ; thus they ſpent the time proper for taking advan- 


tage of the monſoon, in their paſſage from - Alexandria to 
the Red ſea. 85 5 
Obſerve here, I pray, how navigation has by little and 
little arrived at perfection. Darius's fleet was two years )Herods- 
and a half (y) in falling down the Indus, and going to the G in Niet. 
Red ſea. Afterwards & fleet of Alexander (z), deſcending pomene, 
the Indus, arrived at Suſa in ten months, having failed () Pliny, 
three months on the Indus, and ſeven on the Indian ſea; 23. * 
at laſt, the paſſage from the coaſt of Malabzr to the Red 
ſea was made in forty days (a) ) bid. 
Strabo (5), who accounts for their ignorance of the coun- (5) Lib. 15. 
tries between the Hypanis and the Ganges, ſays, there were 
very few of thoſe who ſailed from Egypt to the Indies, that 
ever proceeded ſo far as the Ganges. Their fleets, in fact, 
never went thither : they ſailed with the weſtern monſoons 
from the mouth of the Red ſea to the coaſt of Malabar. 


They caſt anchor on in the ports along that coaſt, and never 


attempted to get round the peninſula on this fide the Ganges 

by cape Comorin and the coaſt of Coromandel. The plan 

of navigation laid down by the kings of Egypt and the Ro- 

mans was, to ſet out and return the ſame year (c). (% Pliny, 
Thus it is demonſtrable, that the commerce of the Greeks lib. 6. cap. 

nd Romans to the Indies was much leſs extenfive than 33: 


ours. We know immenſe countries, which to them were 
entirely unknown; we traffic with all the Indian nations; 
Wwe even manage their trade, and in our bottoms carry on 
their commerce. | | 


But this commerce of the ancients was carried on with 


Ear greater facility than ours. And if the moderns were to 


rade only to the coaſt of Guzarat and Malabar, and, with- 
out ſeeking for the ſouthern iſles, were ſatisfied with what 
heſe iſlanders brought them, they would certainly prefer the 


; Fray of Egypt to that of the cape of Good-hope (d). Strabo (4) Lib. 15. 


nforms us, that they traded thus with the people of Tapro- 


B b 2 CHAP. 
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CHA ©, 
Of the Circuit of Africa. 


BOOK E find from hiſtory, that before the diſcovery of the \ 
XX1. .-* mariner's compaſs, four attempts were made to fail 
Chap. 10. round the coaſt of Africa. The Phœnicians ſent by“ Necho, 


2 — and Eudoxus (e) flying from the wrath of Ptolemy Lathyrus, 


67. Pompo- ſet out from the Red ſea, and ſucceeded. Sataſpes (F) ſent 
nius Mela, by Xerxes, and Hanno by the Carthaginians, fet but from 


lib. 3. cap. the Pillars of Hercules, and failed in the attempt. 


77 Hero. The capital point in ſurrounding Africa was, to diſcover 
dotus in and double the Cape of Good-hope. 'Thoſe who ſet out from 
Melpo- the Red ſea, found this cape nearer by half, than it would 
have been in ſetting out from the Mediterranean. The ſhore | 
from the Red ſea is not ſo ſhallow, as that from the cape + f 
to Hercules's pillars. The diſcovery of the cape by Hercules's |; 
pillars was owing to the invention of the compaſs, which IF 


Mene. 


permitted them to leave the coaſt of Africa, and to launch 


out þ into the vaſt ocean, in order to ſail towards the iſland ' 


of St. Helena, or towards the coaſt of Braſil. It was there- 


fore very poſſible for them to fail from the Red ſea into the 
Mediterranean, but not to ſet out from the Mediterranean to 


return by the Red ſea. | 


Thus, without making this grand circuit, after which“ 


they could hardly ever hope to return, it was moſt natural to 


trade to the eaſt of Africa by the Red ſea, and to the weſtern 


coaſt by Hercules's pillars. 


The Grecian kings of Egypt diſcovered at firſt in the Red | 
ſea, that part of the coaſt of Africa, which extends from 
the bottom of the gulf. where ſtands the town of Heroum, 


as far as Dira, that is, to the ſtreight, now known by the 


name of Babelmandel. From thence to the promontory of 
Aromatia, fituate at the entrance of the Red fea 5, the coaſt 


* He was deſireus of conquering it. FHeredetus, Tib. 4. 


+ Add to this what I ſhall ſay in chap- 11. of this bock, on the navigation of 


Hanno. p 


ln the months of October, November, December, aud January, the wind 


in the Atlantic ocean is found to blow north-eaſt; our ſhips therefore either 
croſs the line, and to avoid the wind which is there generally at caſt, they di- 


rect their courſe to the ſouth; or elſe they enter into the torrid zone, in thoſe 


places where the wind is at weſt. 


* 


The ſea to which we give this name was called by the ancients the gulph N 


of Arabia; the name of Red ſea ve to that of the ocean, whick 
borders on this gulf. * : ; 
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had never been ſurveyed by navigators: and this is evident BOOK 


from what Artemidorus tells us (g), that they were acquainted — 


with the places on that coaſt, but knew not their diſtances: () Strabo, 


the reaſon of which is, they ſucceſſively gained a knowledge lib. x6. 
of thoſe ports by land, without ſailing from one to the other. 


Beyond this promontery, at which the coaſt along the 


ocean commenced, they knew nothing, as we learn * from 


Eratoſthenes and Artemidorus. | 

Such was the knowledge they had of the coaſts of Africa 
in Strabo's time, that is, in the reign of Auguſtus. But 
after that prince's deceaſe, the Romans found out the two 
capes Raptum and Paſſum, of which Strabo makes no men- 


1 tion, becauſe they had not been as yet diſcovered. It is plain, 


that both thoſe names are of Roman original. 

Ptolemy the geographer flouriſhed under Adrian and 
Antoninus Pius; and the author of the Periplus of the Red ,,, |. 
ſea, whoever he was, lived a little after. Yet the former cap. ). lib. 
limits known Africa (+) to cape Paſſum, which is in about 4. cap. 9. 
the 14th degree of ſouth latitude; while the author of the + cg 
Periplus + confines it to cape Raptum, which is nearly in the 
roth degree of the ſame latitude. In all likelihood the latter 
took his limit from a place then frequented, and Ptolemy his 
from a place with which there was no longer any commu- 
nication. | 2 

What confirms me in this notion is, that the people about | 


cape Paſſum were anthropophagi (i). Ptolemy takes notice () Ftol. 


H of a great number of places between the port or emporium 7 1 


Aromatum and cape Raptum, but leaves an entire blank be-. 5, and 8. 
tween the capes Raptum and Paſſum. The great profits of 
the Eaſt-India trade muſt have occaſioned a neglect of that 
of Africa. In fine, the Romans never had any ſettled navi- 
gation z they had diſcovered theſe ſeveral ports by land expe- 
ditions, and by means of ſhips driven on that coaſt ; and, as 
at preſent, we are well acquainted with the maritime parts of 
rica, but know very little of the inland country ꝓ; the an- 
tients, on the contrary, had a very good knowledge of the 
inland parts, but were almoſt ſtrangers to the coaſts, 


* Thid; Artemidorus ſettled the borders of the known coaſt at the place 
called Auſtricornw; and Eratoſthenes, Cinnamomiferam, 

+ This Periplus is attributed to Arrian. 

t Sec what exact deſcriptions Strabo and Ptolemy have given us of the dif- 


I ferent parts of Africa. Their knowledge was owing to the ſeveral wars, 


which the two malt powerful nations in the world had waged with the people 
of Africa, to the alliances they had contracted, and to the trade they had car- 
ried on with thoſe conntries. : 

I ſaid, 
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BOOK I faid, that the Phœnicians ſent by Necho and Eudoxug 3 
2 5 under Ptolemy Lathyrus, had made the circuit of Africa: 

150. A but at the time of Ptolemy the geographer, thoſe two voyages 
muſt have been looked upon as fabulous, ſince he places (40, 
after the Sinus Magnus, which I apprehend to be the gulf of 
Siam, an unknown country, extending from Aſia to Africa, 


{1) Lib. 7. 
E. 3. 


and terminating at cape Paſſum, ſo that the Indian ocean 


would have been no more than a lake. The ancients, who 
diſcovered the Indies towards the north, advancing eaſtward, i 


placed this unknown country to the ſouth. 


D DIE 
| CHAP. XI. 


Of Carthage, and Marſeilles. 


RE law of nations which obtained at Carthage, was 


very extraordinary : all ſtrangers, who traded to Sar- | 


dinia-and towards Hercules's pillars, this haughty republic 
ſentenced to be drowned. Her civil polity was equally ſur- 


prizing; ſhe forbid the Sardinians to cultivate their lands, 
upon pain of death. She increaſed her power by her riches, | 
and afterwards her riches by her power. Being miſtreſs of 


the coaſts of Africa, which are waſhed by the Mediter- 


ranean, the extended herſelf along the ocean. Hanyo, by 
| order of the fenate of Carthage, diſtributed thirty thouſand 
Carthaginians from Hercules's pillars as far as Cerne. This 
place, he fays, is as diſtant from Hercules's pillars, as the 
latter from Carthage. This ſituation is extremely remark- 
able. It lets us ſee, that Hanno limited his ſettlements to 
the 25th degree of north latitude, that is, to two or three 
degrees ſouth of the Canaries. br 6ST 
{m) See his Hanno being at Cerne, undertook another voyage, with 2 
Leue, view of making further diſcoveries towards the fouth. He 


der th : l j 
3 — took but little notice of the continent. He followed the 


Carthage. coaſt for twenty-ſix days, when he was obliged to return for 
4 4 See He- want of proviions. The Carthaginians, it ſeems, made no 
Melo... uſe of this ſecond enterpriſe. Scylax (m) ſays, that the fea 


Melpome- :; a N a 
. is not (7) navigable beyond Cerne, becauſe it is ſhallow, full 


ack. of mud and ſea-weeds; and in fact, there are many of theſe 
— — in thoſe latitudes . The Carthaginian merchants, men- 


ceuntcred., is abies th nd Lap fall 4 | 
#* See tie Charis and relations in the firſt volume of voyages that contributed 


to the eſtabliſhment of an Eaſt-India company part 1. p. 201. This weed co- 
vers the ſurſace of the water in ſuch a manner, as to be ſcarcely perceived, and 
ſhips can only paſs through it with a ſtiff gale. 

tioned, 


8 
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* 
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zoned by Scylax might find obſtacles, which Hanno, who BOOK 
had ſixty veſſels of fifty oars each, had ſurmounted. Dith- — - ol 
Mculties are at moſt but relatiye ; beſides, we ought not to OE. 
confound an enterprize, in which bravery and reſolution 

muſt be exerted, with things that require no extraordinary 


ica, * conduct. ä 2 
Can The relation of Hanno's voyage is a fine fragment of 
vho antiquity. It was written by the very man that performed 


it. His recital is not mingled with oftentation, Great com- 
-manders write their actions with ſimplicity z becauſe they 
receive more glory from facts than from words. 

The ſtile is agreeable to the ſubject: he deals not in the 
marvellous. All he ſays of the climate, of the ſoil, the heha- 
viour, the: manners of the inhabitants, correſpond with what 
is every day ſeen on this coaſt of Aſrica; one would imagine 
it the journal of a modern ſailor. = 

He obſerved from his fleet, that in the day time there 
was a prodigious ſilence on the continent, that in the night 
he heard the ſound of various muſical inſtruments and that 
fires might then be every where ſeen, ſome larger than others. 
Our relations are conformable to this; it has beęn diſco- 


ls, vered, that in the day the ſavages xetire into the foreſts to 
S, avoid the heat of the ſun, that they light up great fires ia the 
of night to diſperſe the beaſts of prey, and that they are paſſio- 
r nately fond of muſic and dancing. . 

71 The fame writer deſcribes à volcano with all the phæno- 
d BY mena of Veſuvius ; and relates, that he took two hairy 


women, who choſe to die rather than follow the Carthagi- 
e FF mans, and. whoſe ſkins he carried to Carthage. This has 
been found not void of probability. | 

: This narviation is ſo much the more valuable, as it is a 
monument of Punic antiquity ; and from hence alone it has 
been regarded as fabulous. For the Romans retained their 
hatred to the Carthaginians, even after they had deſtroyed 
them. But it was victory alone that decided whether we 
ought to ſay, The Punic or the Roman faith. 

Some moderns-+ have imbibed theſe prejudices. What 
is become, ſay they, of the cities deſcribed by Hanno, of 
| which even in Pliny's time there remained no veſtiges ! But 
it would have been a wonder indeed, if any ſuch veſtiges had 
remained. Was it a Corinth or Athens that Hanno built on 


* Pliny tells us the ſame thing, ſpeaking of mount Atlas: Nodfibus micare 
crebris ignibus, tibiarum cantu timpanorumgue ſouitu ſirepere, neminem interdiu cerni, 


T. Mi. Dodwell. Ses ais Diſſertation en Hanno's Periplus, g 
| | thofe 


40 
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thoſe coaſts? He left Carthaginian families in ſuch places x; | 
were moſt commodious for trade, and ſecured them as well } 
as his hurry would permit againſt ſavages and wild beaſts, | 
The calamities of the Carthaginians 2 a period to the na. 
vigation of Africa; theſe families muſt neceſſarily then either 
periſh or become ſavages. Beſides, were the ruins of theſe | 
cities even ſtill in being, who is it that would venture into 
the woods and marſhes to make the diſcovery ? We find how. 
ever, in Scylax and Polybius, that the Carthaginians had | 
conſiderable ſettlements on thoſe coaſts. Theſe are the 
veſtiges of the cities of Hanno; there are no other, from 
the ſame reaſon that there are no other of Carthage itſelf. 3 
The Carthaginians were in the high road to wealth; and 
had they gone ſo far as four degrees of north latitude, and 
fifteen of longitude, they would have diſcovered the Gold | 
coaſt. They would then have had a trade of much greater 
importance than that which is carried on at preſent on that 
coaſt, at a time when America ſeems to have degraded the 
riches of all other countries. They would there have found 
treaſures, of which they could never have been deprived by 

the Romans. g 
Very ſurpriſing things have been ſaid of the riches of 
Spain. If we may believe Ariſtotle (o), the Phœnicians, who 


arrived at Tarteſſus, found ſo much ſilver there, that there 


ſhips could not hold it all; and they made of this metal their 
meaneſt utenſils. The Carthaginians, according to Diodo- 
rus (p), found ſo much gold and ſilver in the Pyrenean moun- 


tains, that they adorned the anchors of their ſhips with it. 


But no foundation can be built on ſuch popular reports. 
Let us therefore examine into the facts themſelves. ; 

We find in a fragment of Polybius, cited by Strabo (), 
that the filver mines at the ſource of the river Bztis, in which 
forty thouſand men were employed, produced to the Romans 
twenty-five thouſand drachmas a day, that is, about five mil- 
lions of livres a year, at fifty livres to the mark. The moun- 
tains that contained theſe mines were called the (7) Silver 
Mountains: which ſhews they were the Potoſi of thoſe times. 
At preſent, the mines of Hanover do not employ a fourth 
port of the workmen, and yet they yield more. But as the 

omans had not many copper-mines, and but few of filver; 
and as the Greeks knew none but the Attic mines, which 
were of little value, they might well be aſtoniſhed at their 
abundance. | 

In the war that broke out for the ſucceſſion of Spain, a man 


called the marquis of Rhodes, of whom it was ſaid that he 
Was 
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was ruined in golden mines, and enriched in hoſpitals *, pro- — * 

ſed to the court of France to open the Pyrenean mines. chap- 11. 
He alledged the example of the Tyrians, the Carthaginians, 
and the Romans. He was permitted to ſearch, but ſought in 
vain ; he ſtill alledged, and found 3 | 

The Carthaginians being maſters of the gold and filver 
trade, were willing to be ſo of the lead and pewter. Theſe 
metals were carried by land from the ports of Gaul upon the 
ocean to thoſe of the Mediterranean. 'The Carthaginians 
were deſirous of receiving them at the firſt hand; they ſent 
Himilco to make a (5) ſettlement in the iſles called Caſſite- () See Feſ- 
rides, which are imagined to be thoſe of Scilly. tus Avie- 
= Theſe voyages from Bztica into England have made ſome 
perſons imagine, that the Carthaginians knew the compals : 
but it is very certain, that they followed the coaſts. 'There 
needs no Yo fa proof than Himlico's being four months in 
ſailing from the mouth of the Bztis to England : beſides 
the famous piece of hiſtory of the Carthaginian () pilot, who 2 Strabs, 
being followed by a Roman veſſel, ran aground, that he might d he 
not + ſhew her the way to England, plainly intimates, that end. 

IT thoſe veſſels were very near the ſhore, when they fell in 

of with each other. 
10 The ancients might have performed voyages, that would 
re make one imagine they had the compaſs, though they had 
ir MF not. If a pilot was far from land, during his voyage had 


ir 
0- BE ſuch ſerenc weather, that in the night he could always ſee a 
— polar ſtar, and in the day the riſing and ſetting of the ſun, it 
t. is certain he might regulate his courſe as well as we do now 
. by the compaſs: but this muſt be a fortuitous caſe, and not 
a regular method of navigation. | 
„ We. ſee in the treaty which put an end to the firſt Punic 
h war, that Carthage was principally attentive to preſerve the 
8 empire of the ſea, and Rome that of the land. Hanno (), 222 
inn his negotiation with the Romans, declared that they ſhould supplement 
not be ſuffered even to waſh their hands in the ſea of Sicily; to Livy, ad 
they were not permitted to fail beyond the promontorium 
Wpulchrum ; they were forbid to trade in Sicily t, Sardinia, 
and Africa, except at Carthage: an exception that lets us ſee 

there was no deſign to favor them in their trade with that 


| | city. 


* He had ſome ſhare in their management. 
+ He was rewarded by the ſenate of Carthage, 


In the parts ſubject to the Carthaginians. 
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BOOK In early times there had been very great wars between 
— Carthage and Marſeilles * on the ſubject of fiſhing. Aſter the Þ 
peace they entered jointly into the œconomical commerce. 
Marſeilles at length grew jealous, eſpecially as being equi 
to her arrival in induſtry, ſhe was become inferior to her in : 
power. This is the motive of her great fidelity to the Ro. F | 


c 
mans. The war between the latter and the Carthaginians in Mie 
Spain was a ſource of riches to Marſeilles, which was nov r 

become their magazine The ruin of Carthage and Corinth Wa; 
ſtyl increaſed the glory of Marſeilles, and had it not been for WM, 
the civil wars, in which this republic ought on no account Wh,. 
to have engaged, ſhe would have been happy under the No 
rotection of the Romans, who had not the leaſt jealouſy ol 4 * 
er commerce. iir 
— — e 1 

r 

CHAP. XII. M 
| VI 
The Neef Delos. Mithridates, Wc: 


1 7 P ON the deſtruction of Corinth by the Romans, te 
ce merchants retired to Delos, an iſland which from re- 


(x) See ligious conſiderations was looked upon as a place of fafety(ﬆ): ſoe 
Strabo, lib, beſides, it was extremely well ſituated for the commerce oi Meer 
70. Italy and Aſia, which, ſince the reduction of Africa, and the e 

weakening of Greece, was grown more important. ei 


From the earlieſt times, che Greeks, as we have already 
obſerved, ſent oolonies to Propontis, and to the Euxine ſea; | 
colonies which retained their laws. and liberties under the 
Perſians, | Alexander, having taken his expedition againſt F 
the barbarians: only, did not moleſt theſe people . Nei. 
ther does it. appear that the kings of Pontus, who wer 
maſters of many of thoſe colonies, ever n them of their 
own civil government f. 

The power of thoſe kings increaſed, as ſoon as they ſub- 
dued thoſe cities; Nithridates found himſelf able to hire 


. Juſtin, lit. A 3+ cap. 5. 

+ He confirmed the liberty of the city of Atnifus, an Athenian colony, 
which had enjoyed a popular government, even under the kings of Perſia 
Lucullus having taken Sinone and Amiſus, reſtored them to their liberty, and . 
recalled the inhabitants, who had fled on boar their ſhipbps. N 

+ See what Appian writes concerning the Phanagoreans, the Amiſians, and 
the Synopians, in his treatiſe of the Mithridatic war. 

See Appiane, in regard to the immenſe treaſure which Mithridates en- 
ployed in his Wars, thoſe which he had buried, thoſe which he had frequent! 8 
loſt by the treackery of his own people, and thoſe which were found after du 


death. 


troops] 
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veer troops on every ſide, to repair his frequent loſſes; to have a BOOK 
the multitude of workmen, ſhips and 3 machines; to 23 
erce. ¶ procure himſelf allies ; to bribe thoſe of the Romans, and © 
qual 1 even the 3 themſelves; to keep a ee of Aſia 
crnSFand Europe in his pa ; to continue the war for many, 

Ro. | years and of courſe - 0 ine his troops : he found Him 1 — 4 
1s in elf able to train them to arms, to inſtruct them in the Mithridatic 
nov military art of the (z) Romans, and to form conſiderable nn 
nth dies out of their deſerters; in a word, he found himſelf able (=) 

| for oo ſuſtain great loſſes, and to be OY defeateo, without 

ount Wheing ruined * ; neither would he have been ruined, if the 

the AFvoluptuous and barbarous king had not deſtroyed, in his 

) 0! proſperous days, what had been done by the great prince in 
Wt imes of adverſity. _ 1 | 

Thus it is that when the Romans were arrived at their 
igheſt pitch of grandeur, and ſeemed to have nothing to ap- 
prehend - but from the ambition of their own ſubjects, 
Mithridates once more ventured to conteſt the mighty point, 
hich the overthrows of Philip, of Antiochus, and of Per- 

ſeus, had already decided. Never was there a more deſtruc- 
ve war: the two contending parties, being poſſeſſed of great 
power, and receiving alternate advantages, the inbabitants of | 
Greece aud of Aſia fell a ſacrifice in the quarrel, eicher as 


- 


(ﬆ): foes, or as friends of Mithridates. Delos was involved in the 
ol Wocneral fatality z and commerce failed on every ſide; which 
the vas a neceſſary conſequence, the people themſelves being 


0 leſtroyed. 
: 


ad! WS The Romans, in purſuance of a ſyſtem of which I have 

en; poken elſewhere +, acting as deſtroyers, that they might 

the f not appear as conquerors, demoliſhed Carthage and Corinth; = 
nl practice by which they would have ruined themſelves, had 


Whey not fubdued the world. When the kings of Pontus be- 
ame maſters of the Greek colonies on the Euxine ſea, they 
ok care not to deſtroy, what was to be the foundation of 
Nieir own grandeur. 2825 


He loſt at one time 170,000 men, yet he ſoon recruited his armies. 
+ 7 the Conſiderations on the cauſes of the riſe and declenfion of the Roman 
rag dcur. N f 


CHAP. 


q * 
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CHAP. MI. . 


| | "oF cc 
Of the Genius of the Romans as to maritime Affairs, \ Io 
« 
BOOK HE Romans laid no ſtreſs on any thing but their land 
XXI. forces, who were diſciplined to ſtand firm, to fight on it 


Chap. 13. one ſpot, and there bravely to die. They could not like the P 
practice of ſeamen, who firſt offer to fight, then fly, then re. P 
turn, conſtantly avoid danger, often make uſe of ſtratagem, * 
and ſeldom of force. This was not ſuitable to the genius of 
the * Greeks, much leſs to that of the Romans. 1 
They deſtined therefore tothe ſea only thoſe citizens who 
. Poly- were not (a) confiderable enough to Hon a place in their 
bius, lib. 5. legions. Their marines were commonly freed-men. 
At this time we have neither the ſame eſteem for land- 
forces, nor the ſame contempt for thoſe of the ſea. In the 
5 See the former, (b) art is decreaſed ; in the (c) latter, it is augment- 
Son. on vpe ed: now things are generally eſteemed in proportion to the 
cauſes of the degree of ability requiſite to diſcharge them. 
riſe and de. 


1 
1 


222 — 2 —— 
the Roman 

deur. | 
fo) Bed. © - "CHAP. XIV. 


O the Genius of the Romans with reſpe? to Commerce. 


Chap. 14. H E Romans were never diſtinguiſhed by a jealouſy for 
trade. They attacked Carthage as a rival, not as a com- 

mercial nation. They favored trading cities that were not 

ſubje to them. Thus they increaſed the power of Mar- 

ſeilles, by the ceſſion of a large territory. They were vaſt- 

ly afraid of barbarians ; but had not the leaſt apprehenſion 

from a trading people 'Their genius, their glory, their mi-| 

litary education, and the very form of their government, 
eſtranged them from commerce. 2 L 

In the city, they were employed only about war, elections, 

factions, and law-ſuits ; in the country, about agriculture ; 

and, as for the provinces, a ſevere and tyrannical 'govern- % 

ment was incompatible with commerce. } 

But their political conſtitution was not | more oppoſite to 

/4) Leg. v. trade, than their law of nations. The people,” ſays (d) Pom: 
- de Cap- ponius the civilian, “ 9ith auh ave have neither friendſbip ner 
VIS. - 
* As Plato has obſerved, lib. 4. of laws | : 

| hoſpitality, % 


ity, 
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cc hoſpitality, nor allianct, are not cur enemies; however, 1 any BOOK 


XXI. 


« thing belonging tous falls into their hands, they arethe proprietors Chap. 14. 


« of it ; freemen become their ſlaves ; and they are upon the ſame 
« terms with reſpect to us.” 

Their civil law was not leſs oppreſſive. The law of Con- 
ſtantine *, after having ſtigmatiſed as baſtards the children of 
perſons of a mean rank, who had been married to thoſe of a ſu- 
perior ſtation, confounds women, who retail merchandizes, 
with ſlaves, with the miſtreſſes of taverns, with actreſſes, with 
the daughters of thoſe who keep public ſtews, or who had been 
condemned to fight in the amphitheatre : this had its orig 
nal in the ancient inſtitution of the Romans. 

Iamnot ignorant that men prepoſſeſſed with theſe two ideas, 
that commerce is of the greateſt ſervice to a ſtate, and that 
the Romans had the beſt-regulated government in the world, 
have believed that theſe people greatly honored and encou- 
raged commerce; but tke truth is they ſeldom troubled 
their heads about it. 


— ren 
CH AP: . 
of the Commerce of the Romans with the Barbarians. 


H E Romans having erected a vaſt empire in Europe, Shap. 15+ 

Aſia, and Africa; the weakneſs of the people and 

the tyranny of their laws united all the parts of this immenſe 

body. The Roman policy was then to avoid all communi- 

cation with thoſe nations whom they had not ſubdued : the 

fear of carrying to them the art of conquering, made them ( A. ad 

negleCt the art of enriching themſelves. They made laws to .,; — 

hinder all commerce with barbarians. Let no body,” ſaid expertari non 

(e) Valens and Gratian, * ſend wine, dil or other liquors ant. 

© to the barbarians, though it be only for them to taſte.” eh — - 

& Let no one carry gold to them (f), adds Gratian, Valen- were. & 

tinian, and Theodoſius; „ rather, if they have any, let our . 

te ſubjects deprive them of it by ſtratagem.” The expot- (2) Leg- 2. 

tation of iron was prohibited on pain of death. — 
Domitian, a prince of great timidity, ordered the (g) vines , and 

in Gaul to be pulled up; from a fear, no doubt, leſt their Procopins, 

wines ſhould draw thither the barbarians. Probus and Julian, 7,725 

who had no ſuch fears, gave orders for their being planted book 1. 

again. 


Ee mercimoniis publice prefuit, Leg. 5. ed. de natural, liberts, 


I am 
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BOOK l am ſenfible, that upon the declenſion of the Roman 


empire, the barbarians obliged the Romans to eſtabliſh | 
se the ſtaple towns (+), and to trade with them. But even this u i 


dy rn rok a proof that the minds of the Romans were averſe to com- 


and Cedre- merce (i). 
nus. 


ſi / See the | | by 

Conſi d erati- — Ee -- 

ons on the | | 

= xe CH AP. XVI. 

riſe and de- | | | 
clenſion of 

the Roman Of the Commerce of the Romans with Arabia, and the Indies. 
grandeur, | . | | 

Chap. 16. HE trade to Arabia Felix, and that to the Indies, 


were the two branches, and almoſt the only ones of 
their foreign commerce. The Arabians were poſſeſſed of 


i Pliny, immenſe riches, which they found in their ſeas and foreſts; 


lib. G. cap. and as they ſold much and purchaſed little, they drew to (+) | 


— 8 themſclves the gold and filver of the Romans. Auguſtus (7 
© 


9 | 


N 
* 
* 
5 
. 


ö 


being well apprized of that opulence, reſolved they ſhould be } 
(1) bid. either his friends, or his enemies. With this view, he ſent ? 


> 
, 
g 


| 


- 3s 


ese 


» 


* 
1 


*Y 


Elius Gallus from Egypt into Arabia. This commander 


found the people indolent, peaceable, and unſkilled in war. 


N 


He fought battles, laid ſieges to towns, and loſt but ſeven of 
his men by the ſword; but the perfidy of his guides, long 
marches, the climate, want of proviſions, diſtempers, and 
ill conduct, cauſed the ruin of his army. * 
He was therefore, obliged to be content with trading to 
Arabia, in the ſame manner as other nations, that is, with 


[# 


giving them gold and ſilver in exchange for their commodities. 
: Europeans trade with them ſtill in the ſame manner; 


the caravans of Aleppo, and the royal veſſel of Suez, carry 
thither immenſe ſums *. 


Nature had formed the Arabs for commerce, not for-war - x 


but when thoſe quiet people came to be near neighbours to | 


the Parthians. and the Romans, they acted as auxiliaries to 
both nations. Elius Gallus found them a trading people; 


Mahomet happened to ſind them trained to war; he inſpired 


them with enthuſiaſm, which led them to glory and conqueſt. 
The commerce of the Romans to the Indies was very con- 
(=) Lib. a. ſiderable. Strabo () had been informed in Egypt, that they 


2 L. 


The caravans of Aleppo. and Suez carry thither annually to the value f 


about two millions of livres, and as much more clandeſtinely; the royal vei- 


fel of Suez carries chither alſo two millions. 


employed 
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employed in this navigation one hundred and twenty veſſels: BOOK 
his commerce was carried on entirely with bullion. They Leu 6 
ent thither annually fifty millions of ſeſterces. Pliny (u) ( Lib. E. 
Ways, that the merchandizes brought from thence, were ſold cap. 23. 
t Rome at cent. per cent. profit. He ſpeaks, I believe, too 
Neenerally; if this trade had been ſo vaſtly profitable, every 

body would have been willing to engage in it, and then it 

ould have been at an end. | i 

It will admit of a queſtion, whether the trade to Arabia 

and the Indies was of any advantage to the Romans? They 

1. ere obliged to export their bullion thither, though they had 

1e. not, like us, the reſource of America, which ſupplies what 

Ne ſend away. I am perſuaded, that one of the reaſons of 

Wtheir increaſing the value of their ſpecie, by eſtabliſhing baſe 

oin, was the ſcarcity of filver, owing to the continual ex- 


| of P wortation of it to the Indies: and though the commodities of 
ts; inis country were fold at Rome at the rate of cent. per cent. 
% cis profit of the Romans, being obtained from the Romans 
% chemſelves, could not enrich the empire. | 

be | It may be alledged, on the other hand, that this commerce 
-nt increaſed the Roman navigation, and of courſe their power; 
ler chat new merchandizes augmented their inland trade, gave 
ar. encouragrment to the arts, and employment to the induſtri- 
of Wous ; that the number of ſubjects multiplied in proportion to 
ag the new means of ſupport ; that this new commerce was pro- 
nd ductive of luxury, which I have proved to be as favorable to 


Ja monarchical government, as fatal to a common wealth; 
that this eſtabliſhment was of the ſame date as the fall of 
their republic; that the luxury of Rome was become neceſ- 
ſary ;. and that it was extremely proper, that a city which had 
W accumulated all the wealth of the univerſe, ſhould refund 
Wit by its luxury, 75 = 
= v»trabo * ſays that the Romans carried on a far more ex- 
tenſive commerce to the Indies, than the kings of Egypt; 
but it is very extraordinary, that thoſe people who were ſo 
little acquainted with commerce, ſhould have paid more 
attention to that of India, than the Egyptian kings, whoſe 
dominions lay ſo conveniently for it. The reaſon of this muſt 
be explained. 2 0 
After the death of Alexander, the kings of Egypt eſta- 
bliſhed a maritime commerce to the Indies; while the kings 
of Syria, who were poſſeſſed of the more eaſtern provinces, 


* He ſays, in his 12th book, that the Romans employed a hundred and 
twenty ſhips in that trade; aud in the 15th book, that the Grecian kings 
Mo fcarce employed twenty. x 4 
an 
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| Chaps 16. 


(6) Lib. I, 
cap. 2. 


they went from Peter's tower *, as far as Sera; and the diſ- | 


THE SPIRIT 


and conſequently of the Indies, maintained that commerce of 4 


vw 


which we have taken notice in the ſixth chapter, which was n 
carried on partly by land, and partly by rivers, and had been 
farther facilitated by means of the Macedonian colonies ; inſo- ci 


much, that Europe had a communication with the Indies, 
both by Egypt and by Syria. The diſmembering of the latter 

kingdom, from whence was ſbrmed that of Bactriana, did I 1 
not prove any way prejudicial to this commerce. Marinus the ¶ De 
Tyrian, quoted by Ptolemy (o), mentions the diſcoveries made 
in India by means of ſome Macedonian merchants, who 
found out new roads, which had been unknown to kings in 
their military expeditions. We find in Ptolemy (p), that 


O 


covery made by mercantile people of ſo diſtant a mart, 
ſituated in the north-caſt part of China, was a kind of pro- 
digy. Hence, under the kings of Syria and Bactriana, mer- 
chandizes were conveyed to the weſt from the ſouthern parts 
of India, by the river Indus, the Oxus, and the Gafpian -4 
ſea ; while thoſe of the more eaſtern and northern parts 


were tranſported from Sera, Peter's tower, and other ſtaples, Y Þ 
as far as the Euphrates. Thoſe merchants directed their 1 


route, nearly by the fortieth degree of north Jatitude, through 
countries ſituated to the weſt of China, more civilized at 1 
that time than at preſent, becauſc, they had not as yet been 


infeſted by the Tartars. 1 
Now while the Syrian empire was extending its trade to 

ſuch a diſtance by land, Egypt did not greatly enlarge its = 
maritime commerce. | 8 


The Parthians ſoon after appeared, and founded their 
empire; and when Egypt fell under the power of the Ro- 
mans, this empire was at its height, and had received its f 
whole extenſion. 

The Romans and Parthians were two rival nations, that 
fought not for dominion, but for their very exiſtence. Be- 
tween the two empires deſerts were formed and armies were 
always ſtationed on the frontiers; ſo that inſtead of there 
being any commerce, there was nat ſo much as a communi- 
cation between them. Ambition, jealouſy, religon, national 
antipathy, and difference of manners, completed the ſepa- 
ration. Thus the trade from eaſt to weſt, which had for- 
merly ſo many channels, was reduced to one; and Alexan- 


Our beſt m ips place Peter's tower in the kundredth degree of longitude, 
z about the fortieth of latitudes = 


I 
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dria becoming the only ſtaple, the trade to this city was im- BOOK 
menſely enlarged. - — 5 4 
We {hall ſay but one word on their inland trade. Its prin- _ 
cipal branch was the corn brought to Rome for the ſubſiſtence 
of the people; but this was rather a political affair than a 
int of commerce. On this account the ſailors were fa- 


q vored with ſome privileges (), becauſe the ſafety ol the (J) Suet-in 


empire depended on their vigilance. Fe Er. l. Sd 

(4. Theodoſ. de 

——— DSC , | a i]. 
eee y- oo 


Of Commerce after the DeftruStion of the Weflern Empire. 


FTER the invaſion of the Roman empire one effect 
of the general calamity was the deſtruction of com- 
merce. 'The barbarous nations at firſt regarded it only as an 
opportunity for robbery ; and when they had ſubdued the 
Romans, they honored it no more than agriculture, and 
the other — of a conquered people. | 
Soon was the commerce of Europe a!moſt intirely loſt. 
The nobility, who had every where the direction of affairs, 
were in no pain about it. * 
The laws of the (r) Viſigoths permitted private people to 4 Pare 
occupy half the beds of great rivers, provided the other half 
remained free for nets and boats. There muſt have been 
very little trade in -countries conquered by theſe barbarians. 
In thoſe times were eſtabliſhed the ridiculous rights of 
eſchearage and ſhipwrecks. Theſe men thought, that as 
ſtrangers were not united to them by any civil law, they 
owed them on the one hand no kind of juſtice, and on the 
other no ſort of pity. 
In the narrow bounds which nature had originally pre- 
ſcribed to the people of the north, all were ſtrangers to them; ) Toto 
and in their poverty th regarded all only as contrib 33 
to their riches. Being eſtabliſhed, bofore their conqu n _ 
the coaſts of a ſea of very little breadth and full of rocks, rs 
from theſe very rocks they drew their ſubſiſtencge. navfragiis 
But the Romans, who made lawy for all the world, had . © a. 
eſtabliſhed the moſt () humane ones with regard: to ſhip- 701 TY 
wrecks. They ſuppreſſed the rapine of thoſe who inha- vi. 
bited the * and what was more cg the rapatiouinela of (7), © Leg . 1. 
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CHAP. XVIIL : 
| n 
A particular Regulation. d 


HE (u) law of Viſigoths made however one regulation tt 

in favor of commerce. It ordained that foreign mer - c: 
chants ſhould be judged, in the differences that aroſe amongſt 
themſelves, by the laws and by judges of their own nation. w 
This was founded on an eſtabliſhed cuſtom among all mixed i p! 
people, that every man ſhould live under his own law: 2 ih w 
cuſtom of which 1 hall ſpeak more at large in another place. Wh T 


ha 

CHAP. XX. 12 

- I 

Of Commerce after the Decay of the Roman Power in the Eof, I dn. 


H E Mahometans appeared, conquered, extended, and I c 
T diſperſed themſelves. Egypt had particular ſovereigns; 
theſe carried on the commerce of India, and bging poſſeſſed Wc 
of the merchandizes of this country, drew to themſelves the 
riches of all other nations. The Sultane of Egypt were the h 
molt powerful princes of thoſe times. Hiſtory informs us Wc 
with what a conſtant and well regulated force they ſtopped 


the ardor, the fire, and the impetuoſity of the cruſades. 0 
| N this 

— 2 92 . ——— * 

ler 

CHAP. XX. 45 

How Commerce broke through the Barbariſm of Europe. 10 


weſt, pleaſed the ſubtil gemuſes, who were the vir- tur 
tuoſi of thoſe times of ignorance. The ſchoolmen were in- 
fatuated with it, and borrowed from that philoſopher (x) a2 ho 
great many notions on lending upon intereſt, whereas its 

ource might have been eaſily traced in the goſpel; in ſhort, 
they condemned it abſolutely and in all caſes. Hence com- nd 
merce, which was the profeſſion only of mean perſons, be- 
came that of knaves: for whenever a thing is forbidden, Ws. 
which nature permits or neceſſity requires, thoſe who do it 
are looked upon as diſhoneſt. 


Commerce 


OF LAWS. 51 
. , 
Commerce was transferred to a nation covered with infa- BOOK 
my; and ſoon ranked with the moſt ſhameful uſury, with —_—_ 
monopolies, with the levying of ſubſidies, and with all the a 
diſhoneſt means of acquiring wealth. | | | 

The Jews“, enriched by their exactions, were pillaged by 
the tyranny of princes; which pleaſed indeed, but did not 
caſe the people. 

What paſſed in England may ſerve to give us an idea of ; 
what was done in other countries. King (y) John having im- ene 
priſoned the Jews, in order to obtain their wealth, there 2 
were few who had not at leaſt one of their eyes plucked out. book 3. p. 
Thus did that king adminiſter juſtice, A certain Jew who 5+ 
had a tooth pulled out every day for ſeven days ſucceſſively, 
gave ten thouſand marks of ſilver for the eighth. Henry 
III. extorted from Aaron a Jew, at York, fourteen thouſand 
marks of ſilver, and ten thouſand for the queen. In thoſe 
times they did by violence, what is now done in Poland 
of with ſome ſemblance of moderation. As princes could not 

dive into the purſes of their ſubjects, becauſe of their privi- 

ges, they put the Jews to the torture, who were not con- 
ne adered as citizens. 
= i At laſt a cuſtom was introduced of confiſcating the effects 

© WW of thoſe Jews who embraced Chriſtianity. This ridiculous 

ch cuſtom is known only by the (z) law which ſuppreſſed it. () The 
© WH The moſt vain and trifling reaſons were given in juſtification edi paſſed 
= of that proceeding z it was alledged, that it was to -—— pj 

an try them, in order to be certain, that had entirely 2 — 

ſhaken off the ſlavery of the devil. But it is evident, that 

this confiſcation was a ſpecies of the right of + amortiſa- 

tion, to recompenſe the prince, or the lords, for the taxes 

levied on the Jews, which ceaſed on their embracing Chriſ- 

tianity. In thoſe times, men, like lands, were regarded as 

property. I cannot help remarking by the way, how this na- 

tion has been ſported with from one age to another : at one 

time, their effects were confiſcated, when they were wil- 

ling to become Chriſtians z and at another, if they refuſed to 

rn Chriſtians, they were ordered to he burnt. 

In the mean time, commerce was ſeen to ariſe from the 

boſom of vexation and deſpair. The Jews, proſcribed by 


* See in Marea Hiſpanica the conſtitutions of Aragen in the year 1228, 
d1233; and in Braſſel, the agreement in the year 1206, between the king, 
ve counteſs of Champagne, and Guy of Dampierre. 
t In France, the Jews were flaves in mortmain, and the lords their ſuc- 
ors, Mr. Bruſſel mentions an agreement made in the years 1206, between 
de king and Thibaut count of Champagne, by which it yas agreed, that the 
Jews of the one ſhould not lend in che lands of the other. 

' turns 


Cc2 


— — — * * 


£2 


THE SPIRIT! 


on % 


BOOK turns from every country, found out the way of laving their 


Chap. 20. 


— with more prudence, than they themſelves could ever 


misfortunes + which accompanied the deſtruction of com- 


effects. Thus they rendered their retreats for ever fixed; 
for though princes might have been willing to get rid of 
their perſons, yet they did not chuſe to get rid of their mo- 
Ney. IL 
he Jews invented letters of exchange; commerce, br W 1 
this method, became capable of eluding violence, and « 
maintaining every where its ground; the richeſt merchant 
having none but inviſible effects, which he could convey 
1mperteptibly wherever he pleaſed. _ 

' The: theologians were obliged to limit their principles; 
and commerce, which they had before connected by main 
force with knavery, re-entered, if I may ſo expreſs myſelf, 


the boſom of probity. - 
Thus we owe to the ſoeculations of the ſchoolmen all the 


i 


merce; and to the avarice of princes, the eſtabliſhment of a | 


practice which puts it in ſome meaſure. out of their power. 
From this time it became neceſſary, that., princes ſhould 


have imagined : ſor great exertions o authority were, in the 
event, found: to be impolitic; and from experience it is ma- 
niſeſt, that nothing but the goodneſs and lenity of a Sevens 
ment can make it flouriſh. + - -- 

We begin to be cured of Machiavelifm, and recover from 


it every day. More moderation. is become neceſſary in the ¶ c- 
councils of princes. What would formerly have been called 


a maſter-ſtroke in politics, would be now, independent of the q 
horror it might oceaſion, the greateſt imprudence. ſe 

Happy 1 is it for men that they are in a ſituation, in which, W be 
though their paſſions prompt — to be wicked, it is how- J 
ever. n to be humane and virtuous. C 


2 od 22 
21 is 8 * 7 Plilip-Auguſtus and Philip. the Long, the Jew W a; 
who were chaſed from France, took refuge in Lombardy, and that there they 
gave to oreign merchants and travellers ſecret lettere, drawn upen thoſe to 
whom they had entruſteũ their eſfects in France, which were accepted. ob 
: Sce the $3d novel of the emperor Leo, which revokes the law of Baſil his | 

2 2 2h This w of Daſil is in Hermenopulua under the name of Leo, lid. z. 8 . 
At. 7. Y 27. | ; 
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and Aragon; he arrived afterwards at the im 
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Europe i⸗ fad ty it. 
HE wang peed; if I may ſo expteſs stet che 
univerſe. Aſia and Africa were found, of which only 
ſeme borders were known; and Ameries, of which": we 
knew nothing. 

The Portugueſe, failing on the Atlantic 6cexh; diſcovered 
the moſt ſouthern point of Africa ; they ſaw a vaſt fea, 
which carried them to the Faſt-Indies. / Their dan- 
ger upon this ſea, the diſcovery of Mozambique, Melinda, 
and Calicut, have been ſung by Camoens, whoſe poems 
make us feel ſomething of the charms of the e and 
the magnificence of the Æncid. 

The Venetians had hitherto carried on the trade of the 
Indies through the Turkiſh dominions, and purſued it in the 
midſt of oppreſſions and diſcouragements. By the diſcovery 
of the Cape of Good-hope, and thoſe which were made 
ſome time after, Italy was no longer the center of the trad- 
ing world; it was, if I may be permitted the expreſſion, 
only a corner of the univerſe, and 1s fo ſtill. The commerce 
even of the Levant depending now on that of the great trad- 
ing nations to both the Indies, Italy even in — branch 
can no longer be conſidered as a. principal. . 

The Portugueſe traded to the Indies in Ugdt of con- 


queſt. The a) conſtraining laws, which the Dutch at pre- 282 See 
ſent impoſe on the commerce of the little Indian princes, had P. 


been eftabliſhed before by the Portugueſe. 


The Dif overy 9 to new Worlds, and in what Manner 
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part 2. 
The fortune of the houſe of Auſtria was ptodigions. chap. 15. 


Charles V. ſaccteded'to the poſſeſſion of —— , Caſtile, 


dignity z 
and to procure him a new kind of grandeur, nh globe ex- 


tended klei, and there was ſeen a new world paying him 
obeiſance. 
though 


Chriſtopher Columbus diſcovered America; and 
Spain 4 thither only a force ſo ſmall, that the leaſt prince 
in Europe could have ſent the ſame, yet it ſubdued two vaſt 
empires, and other great ſtates. 

While the Spaniards diſcovered and conquered the well 
the Portugueſe puſhed their conqueſts and diſcoveries in the 
eaſt, Theſe two nations met each other; l * 
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to pope Alexander VI. who made the celebrated line of par. 
tition, and adjudged the great proceſs. 

But the other nations of Europe would. not ſuffer them 
quietly to enjoy their ſhares. The Dutch chaſed the Portu- 
gueſe from almoſt all their ſettlements in the Eaſt Indies; 
and ſeveral other nations planted colonies in America. 

The Spaniards conſidered theſe new-diſcovered countrie; 
as the ſubject of conqueſt z while others, more refined in 
their views, found them to be the proper ſubjects of com. 
merce, and upon this principle directed their proceedings, 
Hence ſeveral nations have conducted themſelves with ſo 


much wiſdom, that they have given a kind of ſovereignty | 


to companies of merchants, who governing theſe far-diſtant 
countries only with a view to trade, have made a great acceſ- 
ſary power, without embarraſſing the principal ſlate. 
he colonies they have formed are under a kind of de- 
pendance, of which there are. but very few inſtances in all 
the colonies of the ancients; whether we conſider them as 
holding of the ſtate itſelſ, or of ſome ding company eſta- 
bliſhed in the ſtate. 
The deſign of theſe colonics is to trade on more advan- 


tageous conditions than could otherwiſe be done with the 
neighbouring people, with whom all advantages are recipro- | 
cal. It has been eſtabliſhed, that the * metropolis, or mother 


country, alone ſhall trade in the colonies, and that from 
very good reaſon; becauſe. the deſign of the ſettlement was 
the extenſion of commerce, not the foundation of a city, or 
of a new empire. 
Thus it is ſtill. a fundamental law of Europe, chat all com- 
merce with a foreign colony ſhall be regarded. as a mere mo- 
nopoly, puniſhable by the laws of the country; and in this 
caſe we are not to be directed by the laws and precedents of 
the + ancients, which are not at all applicable. 

It is likewiſe acknowledged, that a commerce eſtabliſhed 


between the mother countries, does not include a permiſſion 


to trade in the colonies; for. theſe always cantinue in a ſtate | 


of prohibition. 


Ihe diſadvantage of à colony that loſes the liberty 1 com- | 
merce, is viſibly compenſated. by the protection of the mo- 


ther country, who es It 20: her . or ee it by 


her laws. 5 
. * This, in, the 7 ol 755 ancient, is the Nate Mach founded the 
FF 


the firſt Punic war, 
From 
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From hence follows a third law of Europe, that when a BOOK 
foreign commerce with a colony is prokidigec, it is not law- Fey 4 


dem ful to trade in thoſe ſeas, except in caſes as are excepted 
ove by treaty: 
ies; Nations, who are, with reſpect to the whole globe, 
what individuals are in a ſtate, like theſe are governed by the 
Ties laws of nature, and by particular laws of their own ing. 
in One nation may reſign to another the ſea, as well as the 
bm. Und. The Carthaginians forbad (5) the Romans to ſail be- (5) Polyd. 
gs. nd certain limits, as the Greeks had obliged the king of * 
1 ſo WF Perſia to keep as far diſtant from the ſea-coaſt * as a horſe 
nty could gallop. 
ant The great diſtance of our colonies is not an inconvenience 
el» BY that their ſafety; for if the mother country, on 
whom depend for their defence, is remote, no leſs re- 
de- mote are thoſe nations who rival the mother country, and by 
all W whom they may be afraid of being conquered, 
as Beſides, this diſtance is the cauſe that thoſe who are eſta- 
ſta- bliſhed there, cannot conform to the manner of living in a 


climate ſo different from their own; they are obliged there- 
fore to draw from the mother country all the conveniences of 


the life. The (e) Carthaginians, to render the Sardinians and (.) Ariſtotle 4 
ro- Corſicans more dependent, forbad their planting, ſowing, or w 
ner doing any thing of the like kind, under pain of death; ſo n 


2. 


om that they ſupplied them with neceſſaries from Africa. 
vas The Europeans have compaſſed the ſame thing, without 
or having recourſe to ſuch fevere laws. Our colonies in the 
Caribbee iſlands are under an admirable regulation in this 
m- WW reſpet; the ſubject of their commerce is what we neither 
10- BW have, nor can produce; and they want what is the ſubjeQ 
nis 6 n 
of A conſequence of the diſcovery of America was the con- 
| necting Aſia and Africa with Europe; it furniſhed materials 
ed for a trade with that vaſt part of Aſia, known by. the name 
on of the Eaſt- Indies. Silver, that metal fo uſeful as the me- 
tc dium of commerce, became now as a merchandize, the 
dais of the greateſt commerce in the world. In fine, the 
n- navigation to Africa became neceſſary, in order to furniſh us 
with men to laber in the mines, and to cultivate the lands of 
1 high a degree of power, that 
urope is arrived to ſo high a d of power, that no- 
thing in hiſtory can be compared to it. Whether we conſi- 


* The king of Perfia obliged himſelf by treaty, not to ſail with any veſſel 
to <> ond the 2 d the Cheese iſles, Platerdh, in 
5 of Clan, | ral 
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BOOK der the immenſity of i its expences, the grandeur of its en. 

. gagements, the number of its troops, and the regular pay. 
Fu ment even of thofe that are leaſt ſerviceable, and which are 

kept only for oſtentation. 

(d) Tome Father Duhalde ſays Cd), that the interior trade of Chin 


— is much greater than that of all Europe. That might be, if 


Europe carries on the trade and navigation of the other 
three parts of the world: as France, England, and Holland, 


do nearly that of Europe. 
———_ 
' CHAP. XXII. 


* toe Riches. which Spain Grew from America 
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* kur * bes derb fo thanyudvaintages fes. the Ame- 
-rican trade, it ſeems natural to imagine, that Spain muſt 
ave derrred much greater. She drew from the newly diſ- 
covered world ſo prodigious a quant ty e of fo and fler, 
Wat all we kad befor could not be compared to it. | 
But (what one: could never have expected) this great 7 ! 
Fn was every where paffled by its misfortunes; Philip 
who fucceeded Charles V. was obliged to make the ccle- 
brated bankruptcy known to all the world. There never 
was a prince who ſuffered more from the murmurs, the info- 
lener, ang the'reyolt of troops conftantly ill paid. 
From that time the monatchy of Spain has been inceſſantly 
declining. This has been owing ta an interior and phy- 


. fical defect i in the nature of thefe riches, whicF tenders th em | 


vain i 4 defect which inereaſes every day. nee 
Gold and ſilver ate either a fictitious 175 pe nach 
wealth. The repreſentative figns of wealth Are extremely 
durable, and, in their own fture, but little ft feet t to dee 
But dit more they are multipked, the mots ey laſc Fer 
valge Wesgale the fewer are the ting 5 ilch. they re preſent. 
re Spaniards; after Fic ovntjuelt of 116500 and Peru, à- 
bandoned their natural riches, in purſujr of a re; -refentarive 
wealth” which datly degrade itfelf. Gold and ſilver were 
extremely fearce in Europe, and Spain becbming All of 2 fl 
den miſtrefs of a prodigious tr, of theſe jnctals,. con- 


(4 
Ti: has Veen — 2 La in 2 fmall treatiſe, written by the = fo 


about tweyty years ago; which has been almoſt intirely incorporated ia the 
prefent work. 


ceived 


our foreign trade did not augment our inland commerce, 
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wealth ſhe found in the couquered countries, great as it — . 
are as, did not however 7 thoſe of their mines. The In- 
dians concea'ed part of them; and beſides, theſe people, 
una WY who made no other uſe of gold and ſilver than to give magni- 
„ if Wl ficence to the temples of their gods, and to the palaces of 
rce, cheir kings, ſought not for it with an avarice like ours. In 


{hort, they had not the ſecret of drawing theſe metals from 
every mine; but only from thoſe in which the ſeparation 
might be made with fire: they were ſtrangers to the man- 
ner of making uſe of mercury, and. perhaps. of mercury 
itſelf. | 
However, it was not long before the ſpecie of Europe was 
doubled; this appeared from the price of commodities which 
cvery Where was doubled. 

The Spaniards raked into the mines, ſcooped out moun- 
tains, invented machines to draw aut water, to break the 
ore, and ſeparate it; and, as they ſported with the lives of 

the Indians, they forced them to labor without mercy. , The 
ſpecie of Europe ſoon doubled, and the profit of Spain dimi- 
niſhed in the ſame proportion; they had 'cvery year the ſame 
er, quantity of metal, which was become by one half leſs pre- 

cious. | YT = 
11 In double the time the ſpecie {till doubled, and the profit, 

: {till diminiſhed another half. | Ar n ned 
of It diminiſhed even more than half; let us ſee in what 
er D :--- rd - 
2 To extract the gold from the mines, to give it the requi- 
; ſite preparations, and to import it into Europe, mult be at- 
y tended with ſome certain expence; I will ſuppoſe this to be 
sI. When the ſpecie was once doubled, and conſe - 
2 BM queatly became by one half leſs precious, the expente was, 
2 2. to C. Thus the galoons which brought to gpain the lame 
duantity of gold, brought a thing which really was of leſs va; 
ue by one half, though the expences attending it had been 


. 


. 


* 
„ 


2 ne he, higher... 97 Dt hid ow i bent 4 J , 
tg we. proceed doubling and doubling, we ſhall find in 
= ow progreſſion the cauſe of the impotency of the wealth of 
I pain. e tc ien , 2d: * 

a It is about two hundred years ſince they have worked their 


f Indian mines. I ſuppoſe the quantity of ſpecie at preſent 
f in the trading —_ is to that before the diſcovery of the 
Indies,-as:32 is to 1; that is, it has been doubled five times: 
in two hundred years more the ſame quantity will be to that 
before the diſcovery, as 64 is to 1 ; that is, it will be doubled See 
once more. Now at preſent, fifty (e) quintals of ore yield 2. 
For | OUT, veyages- 
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, , conſiderable an object as they are at preſent. 
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four, five, and fix ounces of gold; and when it yields only 
two, the miner receives no more from it than his expencex, 
In two hundred years, when the miner will extract only four, 
this too will only defray his charges. There will then be 
but little profit to be drawn from the gold mines. 'The 
fame reaſoning will hold good of filver, except that the 
working of the filver mines is a little more advantageous than 
thoſe of gelle. 5 | 

But, if mines ſhould be diſcovered ſo fruitful as to give a 
much greater profit, the more fruitful they will be, the ſooner 
the profit will ceaſe. e. 

The ' Portugueſe in Brafil have found mines of gold fo 
rich , that they muſt neceſſarily very ſoon make a conſide- 
rable diminution in the profits of thoſe of Spain, as well as 
in their own. 

Ihave frequently heard people deplore the blindneſs of the 
court of France, who repulſed Chriſtopher Columbus, when 
he made the propoſalof diſcovering the Indies. Indeed they 
did, though perhaps without deſign, an act of the greateſt 
wiſdom. Spain has behaved like the ſooliſh king, who defired 
thateverythinghe touched might be converted into gold, and 
who was obliged to begof the gods toputanendto his miſery, 
The companies and banks eſtabliſhed in many nations, 
have put a — ſtroke to the lowering of gold and filver, 
as 2 ſign or repreſentation of riches ; for by new fictions 


they have multiplied in ſuch a manner the ſigns of wealth, 


that gold and filver having this office only in part, are become 
leſs precious. | 

Thus public credit ſerves inſtead of mines, and diminiſhes 
the profit which the Spaniards draw from theirs. | 
True it is, that the Dutch trade to the Eaſt Indies has in- 
creaſed, in ſome' meaſiire, the value of the Spaniſh merchan- 
dize ; for as they carry bullion, and give it in exchange for 
the merchandizes of the Eaſt, thiey eaſe the Spaniards of 
part of a (commodity, which in Europe abounds too 
much. 15 ? +15 7 5 54 ) ge when CONE ET THE EDIT 

And this trade, in which Spain ſeems to be only indiĩrectly 
concerned, is as advantageous to 'that nation as to thoſe 


who are directly employed in carrying it on. 


From what has been ſaid, we may form a judgment of 
the laſt order of the council of Spain, which prohibits the 


According to my Lord Anfon, Europe receives every year from Braſil 
two millions ſterling in gold, which is found in ſand at the foot of the moun- 
tains, or in the beds of rivers. When I wrote the little treatiſe mentioned in 
the firſt note of this chapter, the returns from Braſil were far from being ſo 


making 
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making uſe of gold and ſilver in gildings, and other ſuperflui- BOOK 
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ties; a decree as ridiculous as it would be for the ſtates of — 4 


Holland to prohibit the conſumption of ſpices. 

My reaſoning does not hold good againſt all mines; thoſe 
of Germany and Hungary, which produce little more than 
the expence of working them, are extremely uſeful. They 
are found in the principal ſtate; they employ many thou- 
ſand men, who { pla conſume their ſuperfluous commo- 
dities z and are properly a manufacture of the country. 

The mines of Germany and Hungary promote the culture 
of land; the working of thoſe of Mexico and Peru deſtroys it. 

The Indies and Spain are two powers under the 
maſter ; but the Indies are the principal, while Spain is onl 
an acceſſory. It is in vain for politics to attempt to bring ba 
the principle to the acceſſary ; the Indies will always draw 
Spain to themſelves. 

Of the merchandizes, to the value of about fifty millions 
of livres, annually ſent to the Indies, Spain furniſhes only 
two millions nd a half: the Indies trade for fifty mil- 
lions, the Spaniards for two and a half. 

That muſt be a bad kind of riches which depends on ac- 
cident, and not on the induſtry of a nation, on the number 
of its inhabitants, and on the cultivation of its lands. The 
king of Spain, who receives great ſums from his cuſtom-houſe 
at Cadiz i is in this reſpeC only a rich individual in a ſtate 
extremely poor. Every thing paſſes between ſtrangers and 
himſelf, while his ſubjects have ſcarcely any ſhare in it: this 
commerce is independent both of the and bad fortune 
of his kingdom. oy 

Were ſome provinces of Caſtile able to give him a ſum 
equal to that of the cuſtom-houſe of Cadiz, his power would 
be much greater; his riches would be the effect of the 
wealth of the country: theſe provinces would animate all the 
others, and they would be all togeth er more capable of 
ſupporting their reſpective charges: inſtead of a great trea- 
ſury, he would have a great people. 


— p p <a 
C HAP. XXIIL 


A Problem. 


T is not for me to decide the queſtion, whether if Spain Chap. 2 
be not herſelf able to carry on the trade of the Indies, | 


it would not be better to leave it open to ſtrangers. I will 


only ſay, that it is for their advantage to load this — 
w 
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BOOK with as few obſtacles as politics will permit. When the 
XXI. merchandizes, which ſeveral nations ſend to the Indies, are 
1 CIS very dear, the inhabitants of 'that country give a great deal 
| of theit commodities, which is gold and ſilver, for very little 
, of thoſe. of foreigners : the contrary to this happens when 
| they are at a low price. It would perhaps be of uſe that 


Theſe are principles which deſerve to be exemined, without 
ſeparating them however from other conſiderations 3 the 
ſafety of the Indies, the advantages of one only cuſtom. 

| 2 the danger of making great alterations, and the fore. 
ſeen inconveniencies, which are often leſs dangerous than 
thoſe which cannot be foreſeen. 


CE oe v- - Wt ©1 atÞs | | 
. Laws in Relation tothe Uſe of Money, 


—— rr 
CH AF. I. 
The Reaſon of the Uſe of Money. 
BOOK _ EO PLE who have 8 as ange and 
| . P among civilized nations, ' thoſe who have only two or 


three ſpecies, trade by exchange. Thus the caravans of 
Moors whogo to Tombactu, in the heart of Africa; have no 
need of money, for they exchange their falt for gold. The 
Moor puts his ſalt in a heap, and the Negro his duſt in ano- 
ther; if there is not gold enough, the Moor takes away ſome 


- * & 


ties are agreed. 


carried from place to place, fayes the great expences, 
which people would be obiiged to be at, if they always pro- 

ceeded by exchange. ons 30) * et ene 
As all nations have reciprocal wants, it frequently happens 
that one is defirous of a large quantity of the others mer- 
chandizes, when the latter will have very little of | theirs 
though, with reſpect to another nation, the caſe is directly, 
| oppoſite. 


thele nations ſhould underſell each other, to the end that the | 
merchandizes carried to the Indies might be always cheay, | 


of his ſalt, or the negro adds ſome of his gold, till both par- 


g-- ” * d N PE oa f * < S- wv 2 N 

But when a nation trafics with a great variety of mer- 

. . | me 
chandizes, money becomes neceffary; becauſe a metal eaſily | 
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oppoſite. But when nations have money, and proceed by BOOK 
buying and ſelling, theſe who take moſt merchandizes, pay Ch . 
the balance in ſpecie. And there is this difference, that in 
the caſe of buying, the trade carried on is in proportion to the 

wants of the nation that has the greateſt demands; whilſt 

in bartering, the trade is only according to the wants of the 

nation, whoſe demands are the feweſt : without which the 

latter would be under an impoſſibility of balancing its ac- 


counts. 
; | | < | * . 
CHAS: MC... 
Of the Nuture of Money.” 


ONEY is a fgn which repreſents the value of all Cp 
M merchandizes. Metal 1s taken for this deſign, as 
ing durable *, becauſe it conſumes but little by uſe ; and 
becauſe, without being deſtroyed, it is capable of many di- 
viſions. A precious metal has been choſen às a ſign, as being 
moſt portable. A metal is moſt proper for a common mea- 
ſure, becauſe it can be eaſily reduced to the ſame ſtandard. 
Every ſtate fixes upon it a particular impreſſion, to the end 
that the form may correſpond with the ſtandard and the 
weight, and that both may be known by inſpection only. 
The Athenians, not having the uſe of metals, made uſe of 
oxen +, and the Romans of ſheep; but one ox is not the 
ſame as another ox, in the manner that one piece of metal 
may. be the ſame as another. | * ee 
As ſpecie is the ſign of the value of merchandizes, paper 
is the ſign of the value of ſpecie; and when it is of the right 
ſort, it repreſents this value in ſuch a manner, that as to the 
eſſects produced by it, there is not the leaſt difference. 
In the ſame manner, as money is the ſign and repreſenta- 
tive of a thing, every thing is a ſign and repreſentative 
of money; and the ſtate, is in a proſperous condition, 
when, on the one hand, money perfectly repreſents all 
things; and, on the other, all things perfectly repreſent 
money, and are reciprocally the ſign of each other; that is, 


. * The ſalt made uſe of ſor this purpoſe in Abyſſina has this deſect, that it 
is continually waſting away. SE . 
Herodotus, in Clio, tells us, e Lydi out art of coini 
money; the Greeks learnt it from them; the Athenian coin had the —. 
ſion of their ancient ox, I have ſeen one of thoſe pieces in the Earl of Pem- 
broke's cabinet. 
when 
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BOOK when they have ſuch a relative value, that we ny Kaye the 
| * one as ſoon as we have the other. This never happens in 
| Pr any other than a moderate government, nor does it always 

happen there: for example, if the laws favor the diſhoneſt 

debtor, his effects are no longer a repreſentative or ſign of 
money. With regard to a deſpotic government, it would be 

a prodigy, did things there repreſent their ſign. "Tyranny 

and diſtruſt make every one bury * their ſpecie : things are 

not there then the repreſentative of money. 

Legiſlators have ſometimes had the art, not only to make 
things, in their own nature, the repreſentative of ſpecie, but 
to convert them even into ſpecie, like the current coin, 

(-) Cziar Cæſar, when he was (a) dictator, permitted debtors to give 
en the Civil their lands in payment to their creditors, at the price the 

0 were worth before the civil war. (5) Tiberius ordered, 
(6) Txus, that thoſe who deſired ſpecie ſhould have it from the public 
lib. 6. treaſury, on binding over their land to double the value. 

Under Cæſar, the lands were the money which payed all 

debts : under Tiberius, ten thouſand ſeſterces in land became 

as current money, equal to five thouſand ſeſterces in ſilver. 

The magna charta of England provides againſt the ſeizing 

the lands or revenues of a debtor, when his moveable or per- 

ſonal goods are ſufficient to Pays and he is willing to give 
them up to his creditors : thus all the goods of an Engliſhman 
repreſented money. 

The laws of the Germans conſtituted money, a ſatisfaction 
for the injuries that were committed, and for the ſufferings 
due to gilt. But as there was but very little ſpecie in the 
country, they again conſtituted this money to be paid in goods 0 
or chattles. This we find appointed in a Saxon law, with 
certain regulations ſuitable to the eaſe and convenience of the { 

(e) The feveral ranks of people. At firſt (c) the law declared the t 
Laws of tLe value of a ſou in cattle; the ſou of two tremiſes anſwered to 
Saxons, an ox of twelve months, or to an ewe with her lamb; that of a 
chap. 18. three tremiſes was worth an ox of ſixteen months. With 
theſe people money became cattle, goods, and merchandize ; | 
and thefe again became money. | P 

Money is not only a fign of things; it is alſo a ſign and 

repreſentative of money, as we ſhall ſee in the chapter on 

exchange. 


lt is an ancient cuſtom in Alglers, for the father of a family to have a 
treaſure concealed inthe earth. Hiſt. of the Kingdom of Algiers by Logier de 745. 


CHAP. 


OF LAWS. 


HAT. MB 


Of ideal Money. 


HERE is both real and ideal money. Civilized na- Book 
zions generally make uſe of ideal money only, becauſe XXII. 
they have converted their real money into ideal. At firſt, 5 
their real money was ſome metal of a certain weight and 
ſtandard : but ſoon diſhoneſty or want made them retrench 

a part of a metal from every piece of money, to which they 

left the ſame name; for example, from a livre at a pound 

weight they took half the filver, and ſtill continued to call it 

alivrez the piece which was the twentieth part of a pound of 

filver, they continued to call a ſou, though it is no more the 
twentieth part of this pound of filver. By this method the 

livre is an ideal livre, and the ſou an ideal ſou. Thus of the 

other ſubdiviſions ; and ſo far may this be carried, that 

what we call a livre, ſhall be only a ſmall part of the original 

livre or pound which renders it ſtill more ideal. It may even 
happen, that we have no piece of money of the preciſe value 

of a livre, nor . piece exectly with a ſou: then the livre 

and the ſou will be purely ideal. They may give to any 

piece of m the denomination of as none ee and as 

many ſous as they pleaſe, the variation may be continual ; 
becauſe it is as eaſy to give another name to a thing, as it is 
difficult to change the thing itſelf. 

To take away the ſource of this abuſe, it would be an ex- 
cellent law for all countries, who are deſirous of making 
commerce flouriſh, to ordain, that none but real money 
ſhould be current; and, to prevent any methods from being 
taken, to render it ideal. 

Nothing ought to be ſo exempt from variation, as that 
which is the common meaſure of all. 

Trade is in its own nature extremely uncertain : and it is a 
great evil to add a new uncertainty to that which is founded 


on the nature of the thing. 


CHAP. 


6a T H E SPIRIT 
HAF. . 
Of the Quantity of Gold and Silver. 


HILE civilized nations are the miſtreſſes of the 
world, gold and ſilver, whether they draw it from 


creaſe every day. On the contrary, it diminiſhes when bar. 
barous nations prevail. We know how great was the ſcarcit 
of theſe metals, when the Goths and Vandals on the one ſide, 
and on the other the Saracens and Tartars, broke in like: 
torrent on the civilized world, : | 


——CCLEE III CE : 
CHAP. V 
The ſame Subject continued. 
Chap. 5. HE bullion drawn from the American mines, im- 


ported into Europe, and from thence ſent to the Eaſt, 
has greatly promoted the navigation of the European nations; 
for it is a merchandize Rl hos eli exchange 
from America, and which ſhe ſends in exchange to the In- 
dies. A prodigious quantity of gold and ſilver is therefore 
an advantage, when we conſider theſe metals as a merchan- 
dize: but it is otherwiſe, when we conſider them as a ſign; 
becauſe their abundance gives an allay to. their quality as a 
ſign, which is chiefly founded on their ſcarcity. 
(d) See Before the firſt Punic war, copper was to ſilver as (d) 969 
chap. 12. to 1 ; it is at preſent nearly as 73 and a half to 1. When 
of cho books the proportion ſhall be as it was formerly, ſilver will bette: 
perform its office as a ſign. | | 


C-H A P. VI. 


The Reaſon why Intereſt was lowered one half after the Conque}} 

of the Indies. 
W ARCIL ASSO informs us (e), that in Spain after 
(e) Hiſt of the conqueſt of the Indies, the intereſt, which was at 


the Civil ten per cent. fell to five. This was a neceſſary conſequence. 
rs of the 


Spantarls : 2 
ls the Wen- suppoſing a mark or eight ounces of ſilver to be worth forty- nine livres, 

"x # d Oper twenr - fols for noyund, p 
Ladies, r | 


A great 


amongſt themſelves, or fetch it from the mines, muſt in. | 


reity 
ſide, 
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Europe, much fewer perſons had need of money. e price 


the proportion was then broken, and all the old debts were 


who had money after the conqueſt of the Indies, were 
obliged to lower the now or hire of their merchandize; that 
is, in other-words, their intereſt. A 


ancient ſtandard, becauſe the quantity of ſpecie brought to 


funds of ſome ſtates, founded on riches procured by com- 
merce, gave but a very ſmall intereſt, it became neceſſary 
for the contracts of individuals to be regulated by theſe. In 
ſhort, the courſe of exchange having rendered the conveying 
of ſpecie from one country to another remarkably eaſy, 
money cannot be ſcarce in a place where they may be ſo 
readily ſupplied with it, by thoſe who have it in plenty. 


— f — 
CHAP. VIL 
How the Price of Things is fixt in the Variation of the Sign of 
| „ 


M tures. But how ſhall we fix this price? or in other 
words, by what piece of money is every thing to be repre- 


ſented ? | | | 

If we compare the maſs of gold and filver in the whole 
world, with the quantity of merchandizes therein contained, 
it is certain, that every commodity or merchandize in parti- 
cular, may be compared to a certain portion of the intire 
maſs of gold and filver. As the total of the one is to the 
total of the other, fo part of the one will be to part of the 
other. Let us ſuppoſe, that there is only one commodity or 
merchandize in the world, or only orie to be purchaſed, and 
that this is diviſible like money : a part of this merchandize 
will anſwer to a part of the maſs of yu and ſilver; the half 
of the total of the one, to the half of the total of the other; 
the tenth, the hundredth, the thouſandth part of the one, to 
the tenth, the hundredth, the thouſandth part of the other. 


+ In France, Mr. Law's project was called by that name. 


Vol. II. D d But 


of all things increaſed, while the value of money diminiſhed ; 


diſcharged. We may recollect the time of the Syſtem f; 
when every thing was at a high price, except ſpecie. , Thoſe - 


From this time they were unable to bring intereſt to its 
Europe has been annually increafing. Beſides, as the public 


6g = 


A great quantity of ſpecie being all of a ſudden brought into *BOOK. » 


XXII. 
Chap. 6. 


ONE is the price of merchandizes or manufac- Chap. 7. 
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But as that which conſti property amongſt mankind iy 
not all at once in trade; and as the anetals or inoney, which 
are the fign of property, are mat all in trade at che time; 
the price is fixed in the compound ntio uf ae tatal of things 

with the total of figns, and that of the total of things in 1 
with chg total of figns in trade alſo: and as the things which 
are not in trade to-day may be in trade to-morrow, and the 
ſigns not now in trade may enter into trade at the Game time, 
the eſtabliſhment of the price af things fundamentally de- 
2 on che proportion of the total of things to the tatal of 


Whus the prince or the can no more aſcertain 
the value of merchandizes, than he can eſtabliſn by a decree, 
that the relation i has to 10, is equal to that of 1 to 2, 


a I Was 


the cauſe of a moſt 


CHAP. VII. 


The fame Subject cqntinged. 


HE negroes on the coaſt of Africa have a of 
value without money. It i * merely ideal, * ] 
on the degree of eſteem which they fix in their minds for 7 
every merchandize, in proportion to the need. they, have of IM © 
it. A ln commodity or merchandize i t hls three 4 
macoutes „ tx macoutes ; dn  mgcoutes z 
that is, as f 1ey Taid dme three, ix, an . Wee . 
is formed: Tha 2 1 4 of all ——— with Rach 8 
A re 09. parVioulas money z. but each 6 
kind * dize 18 one o the 0 ther: 0 
Let us for a e sfer to ourſelxes he 8 of 


Vayping 8, and join it pid ours: all 
. 


ures ws, parieularh conſidered as 5 — 
from all oe oi wo F r number of 
maeqntes; and, dividing the money of this Rate into as many 
parts. as therg 85 macoutes, one-pgrt * thy ivifion of 
mopeꝝ will be the ſign of a mac; 

f we ſuppoſe the quantity of ſpeeie in a s fate doubled, it 

ill. be neegTary 20 double the. ſpecie in the macoute 3 * 
TY in as ſpecie, you double alſo the macdute, 


ren 
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ptoportion will remain the ſame as before the doubling of B 12 K 
either. - 
If, fince the diſcovery of the Indies, gold and filver have . 8. 
increaſed in Europe in the proportion of 1 to 20, the price 
of proviſions and merchandizes muſt have been inhanced in 
roportion of 1 to 20. But if, on the other hand, the num- 
ber of merchandizes has increaſed as 1 to 2, it neceflarily 
follows, that the price of theſe merchandizes and proviſions, 
having been raiſed in proportion of 1 to 20, and fallen in 
proportion of 1 to 2, it neceſſarily follows, I ſay, that the 
- proportion is only as 1 to 10. 
_ The quantity of goods and merchandizes increaſes by an 
=, I augmentation of commerce, the augmentation of the ſpegis 
kth which ſucceſſively arrives, and by new communications with 
"_ freſh-difcovered countries and ſeas, which furniſh us with 


On 


new commodities ad new merchandizes. | 
— een — 
CHAP. IX. 
Of the relative Scarcity of Call ang Silver. 


i IB chyndance and ſcarcity of which I ſhall preſently ſpeak 
f moxe at large. 3 - 
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CHAP. X. 
Of Exchange. 


HE relative abundance and ſcarcity of ſpecie in diffe- 
rent countries, forms what is called the courſe of ex- 
* change. "Fe 
Exchange is a fixing of the actual and momentary value of 
money. | 

Silver as a metal, has value like all other merchandizes, 
and an additional value as it is capable of becoming the ſign 
of other merchandizes. If it were no more than a mere mer- 
chandize, it would loſe much of its value. 

Silver, as money, has a value, which the prince in ſome 
reſpects can fix, and in others he cannot : 

I. The prince eſtabliſhes a proportion between a quantity 
of ſilver as metal, and the ſame quantity as money. 2. He 
ſixes the proportion between the ſeveral metals made uſe of 
as money. 3. Heeſtabliſhesthe weight and ſtandard of every 
piece of money, In fine, 4. he gives to every piece that 
ideal value of which I have ſpoken. I ſhall call the value of 
money in theſe four reſpects its poſtive value, becauſe it may 
be fixed by law. 

The coin of every ſtate has, beſides this a relative value, 
as it is compared with the money of other countries. This 
relative value is eſtabliſhed by the exchange ; and greatly de- 
pends on its poſitive value. It is fixed by the general opinion 
of the merchants, never by the decrees of the prince; becauſe 
it is ſubject to inceſſant variations, and depends on a thouſand 
accidents. | 8 

The ſeveral nations, in fixing this relative value, are 
chiefly guided by that which has the greateſt quantity of 
ſpecie. If ſhe has as much ſpecie as all the others together, 
it is then moſt proper for the other to regulate theirs by her 


ſtandard; and the regulation between all the others will 


pretty nearly agree with the regulation made with this prin- 
Cipal nation. | Ry e fs 

In the actual ſtate-of the globe, Holland is the nation 
we are ſpeaking of. Let us examine the courſe of exchange 
with relation to her. | 


The Duteh regulate the exchange for almoſt all Europe, by a kind of de 
8 themſelves, ina manner moſt agreeable to their own 
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They have in Holland, a piece of | money called 2 florin, BOOK 
worth twenty ſous, or forty half-ſous or gros. But, to ren- — ve 
der our ideas as ſimple as poſſible, let us imagine that they 

have not any ſuch piece of money in Holland as a florin, and 


that they have no other but the gros : a man who ſhould have 
a thouſand florins, ſhould have forty thouſand gros; and ſo 


fe- of the reſt. Now the exchange with Holland is determined 
ex- by our knowing how many gros every piece of money in 
other countries is worth; and as the French commonly 
of feckon by a crown of three livres, the exchange makes it 
neceſſary for them to know how many gros are contained in a 
es, crown of three livres. If the courſe of exchange is at fifty- 
gn four, a crown of three livres will be worth fifty-four gros; if 
* it is at ſixty it will be worth ſixty gros. If ſilver is ſcarce in 
France, a crown of three livres will be worth more gros; if 
ne plentiful, it will be worth leſs. - GS. 
I This ſcarcity or plenty, from whence reſults the- muta» 
ty bility of the courſe of exchange, is not the real, but a rela- 
Te tire ſcarcity or plenty. For example; when France has 
of greater occaſion for funds in Holland, than the Dutch of 
ry having funds in France, ſpecie is ſaid to be common in 


at France, and ſearce in Holland; and vice vera. | 
of Let us ſuppoſe that the courſe of exchange with- Holland 
ay is at fifty-four. If France and Holland compoſed only one 
city, they would act as we do when we give change for a 
e, crown: the Frenchman would take three livres out of his 
15 pocket, and the Dutchman fifty- four gros from his. But as 
—_ there is ſome diſtance between Paris and Amſterdam, it is 
n neceſſary that he, who for a crown of three livres gives me 
e fifty- four which he has in Holland, ſhould give me a 
d bill of exchange for fifty- four gros payable in Holland. The 
fifty- four gros is not the thing in queſtion; but a bill for that 
e ſum. Thus, in order to judge of the * ſcarcity or plenty of 
f ſpecie, we muſt know if there are in France more bills of 
, fifty-four gros drawn upon Holland, than there are crowns 
r drawn upon France. If there are more bills from Holland, 
I than there are from France, ſpecie is ſcarce in France, and 
4 common in Holland; it then becomes neceſſary that the 
exchange ſhould riſe, and that they give for my crown more 
1 than fifty- four gros; otherwiſe I will not part with it; and 

5 vice verſa. | 

Thus the various turns in the courſe of exchange from an 
account of debtor and creditor, which muſt be frequently 


| There is much fpecie in a place, when there is more ſpecie than paper 3 
there is little, when there is more paper than ſpecic, ny . 


ſettled ; 
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ſettled ; and which the ſtate in debt can no more diſcharge 
by exchange, than an individual can pay a debt by giving 
change for a piece of ſilver. 

We will ſuppoſe that there are but three ſtates in the 
world, France, Spain, and Holland; that ſeveral individuals 
in Spain are indebted ta France to the value of one hundred 
thouſand marks of ſilver; and that ſeveral individua's of 
France owe in Spain one hundred and ten thouſand marks: 
now, if ſome circumſtance, both in Spain and France, ſhould 
cauſe each to withdraw his ſpecie, what will then be the courſe 
of exchange? Theſe two nations will reciprocally acquit cach 
other of an hundred thouſand marks; but France will ſtill 
owe ten thouſand marks in Spain, and the Spaniards will ſtill 
have bills upon France, to the value of ten thouſand marks; 
while France will have none at all upon Spain. | 

But if Holland was in a contrary ſituation with reſpect to 
France, and in order to balance the account mutt pay her ten 
thouſand marks, the French would have two ways of paying 
the Spaniards; either by giving their creditors in Spain bills 


| for ten ttwuſand marks upon their debtors, in Holland, or elſe 


by ſending ſpecie to the value of ten thouſand marks to Spain. 


From hence it follows, that when a ſtate has occaſion tu 


remit a ſum: of money into another country, it is indifferent, 
in the nature of the thing, whether ſpecie be convèyed thither, 
or they take bills of exchange. The advantage or diſadvan- 
tage of theſe two methods ſolely depends on actual circum- 


| ſtances, We muſt enquire. which will yield meſt gros in 


(g) In 
1774. 


Holland, money carried thither in ſpecie, or a bill upon 


>» 


Holland for the like fum *. |, 11 5s 
When money of the fame ſtandard! and weight in France 
yields money of the ſame ſtandard and weight in Holland, 
we ſay that the exchange is at par. In the actual ſtate of 
ſpecie (g)) the par is nearly at fifty- four gros to the crown. 
When the exchange is above fifty- four gros, we ſay it is high : 
when beneath, we ſay it is low. 7 

In order to know the loſs. and gain of a fate, in a parti- 
cular ſituation of exchange, it muſt be conſidered as debtor 
and creditor, as buyer and ſeller. When the exchange is 
below par, it loſes. as a debtor, and gains as a creditor 4 it 
loſes as a buyer, and gains as a ſeller. It is obvious it loſes 
as debtor; ſuppoſe, for example, France owes Holland a 
certain number of gros, the fewer gros there are in a cxdwn, 
the more crowns ſhe has to pay. On the contrary, if France 


is creditor for a certain number of gros, the leſs number of 
® With the expeiey&f cirriage and infiirance deducted 


gros 
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gros there are in a crown; the more N ſhe will re- BOOK 


ceire. The ſtate loſes alſo as buyer; for, there muſt 


wt Vn nm THe tity of Chap. 10. 


be the ſame number of gros to purchaſe the ſame 
merchandizes; and while the ede. e is low, every y French 
crown is worth fewer gros. For ſame reaſon 4 ſtate 


»#* 


if I e 125 ſame crown for every Go our. Are 
contrary to this Lee in the hg Bp the Dutch 
are indebted a certain number of crowns to France, * 
gain; if this money is ing to them, they will loſe ; if 
they ſell, they loſt ; and if they buy, they gain. 

It is proper to Furiue this ſomething farther. When the 
erchange is below par; for example, if it be at fifty inſtead 
of ws e it ſhould follow, that France, on ſending bills 
of exchange to Holland for fifty- four thouſand crowns; — 
buy ee ndizes only to the value of fifty thouſand ; and 


| that, on the other A the Dutch ſending the value of 


fifty-thouſind crowns to France, __ bu fifty- four thou 
ſand, which makes a difference of; x is, a. loſs to 
France of more than 3; ſo that France would be obliged to 
ſend to Holland more in ſpecie or merchandize, thin ſhe 
would do was the Exchange at par. And as the miſchief _ 
conſtantly increaſe, becauſe a debt of this kind would bring 
the ex e ſtill lower, France would in the end be ruined. 
It ſeems, I ſay, as if this ſhould certainly follow; and yet it 


a1 


IL 


does not, becauſe of the principle which I haye, (+) elſe- G — 


where eſtabliſhed; which £ is, that ſtates conſtantly lean book 
towards a ballance, in * to prel ſerve their independency. 

Thus they borrow only in proportion to their ability to pay, 
and — —— their buyi * they ſell: and taking the 
FW A from above, i — , falls in France from 
fifty-four to fifty, the Dutch who buy merchandizes in France 
to the value of a thouſand crowns, for which they uſed to 
pay fifty- four thouſand gros, would now pay only fifty thou- 
fand, if the French would conſent to it. But the merchan- 
dize of France will riſe inſenſibly, and the profit will be 
ſhared between the French and the Dutch; for when a mer- 
chant can gain, he eaſily ſhares his profit: there aniſes then a 
communication of profit between the French and the Dutch. 
In the ſame manner the French, who bought merchandizes 
of Holland for fifty- four thouſand gros, and who when the 
exchange was at kt. four, paid for them a thouſand crowns, 
will be obliged to add 4 more in French crowns to buy the 


= ſame merchandizes. But the French merchant being 
ſenile 


r r 
— . — —— 
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BOOK ſenſible of the loſs he ſuffers, will take up leſs of the merchan 
XXII. dize of Holland. The French and the Dutch merchant wil 
Chap. ro. then be both loſers, the ſtate will inſenſibly fall into a balance, 
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and the lowering of the exchange will not be attended with 
all thoſe inconveniencies which we had reaſon to fear. 
A merchant may fend his ſtock into a foreign country, 
when the exchange is below par, without injuring his for. 
tune; becauſe, when it returns, he recovers what he had 
loſt; but a prince, who ſends only fpecie into a foreign coun. 
„which never can return, is always a loſer. 
When the merchants have great dealings in any country, 


the exchange there infallibly riſes. This proceeds from their | 
entering into many engagements, bn, Linen quantities of 
merchandizes, and drawing upon | 


oreign countries to pay 
for them. | h 
A prince may amaſs great wealth in his dominions, and 
yet ſpecie may be really ſcarce, and relatively common ; for 
inſtance, if this ſtate is indebted for many merchandizes to 
foreign country, the exchange will be low, though ſpecie be 


6 
Ihe exchange of all places conſtantly tends to a certain 


proportion, and that in the very nature of things. If the 
courſe of exchange from Ireland to England is below par, 
and that of England to Holland is alſo under par, that of 


„ „ + * 


ſubjet. '' 


When a ſtate raiſes its ſpecie, for inſtance, when it gives 


the name of fx livres, or twocrowns, to what was before call- 


ed three livres, or one crown, this new denomination, which 
adds nothing real to the crown, ought not to procure a ſingle 
gros more by the exchange. We ought only to have for the 
two new crowns, the ſame number of gros which we before 
received for the old one. If this does not happen, it muſt 
not be imputed as an effect of the regulation itſelf z but to 
the novelty and ſuddeneſs of the affair. The exchange ad- 


„ „ K AF on 6-4 ='ty IF 


ws es Xx a 


— aa «% 
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rchan. WW j.cres to what is already eſtabliſhed, and is not alteted till af- Book 
nt wil ertain time. | LN | XXII. 

ter a ce * 
ance, BY When a ſtate, inſtead of only raiſing the ſpecie by law, 3 
d with BY calls it in, in order to diminiſh its ſize, it frequently happens 
mat during the time taken up in paſſing again through the 
untry, WF mint, there are twokinds of money; the large, which is the old, 
s for- ¶ and the ſmall, which is the new; and as the large iscried down, 
e had as not to be received as money, and bills of exchange muſt 
coun. BY conſequently be paid in the new, one would imagine then, 
that the exchange ſhould be regulated by the new. If, for 
untry, example, in France the ancient crown of three livres, being 
| their if worth in Holland ſixty gros, was reduced one half, the new 
es of B crown ought to be valued only at thirty. On the other hand, 
o Pay WY it ſeems as if the exchange ought to be regulated by the old 
coin; becauſe the banker who has ſpecie, and receives bills, 
and js obliged to carry the old coin to the mint, in order to change 
3 for it for the new; by which he muſt be a loſer, The exchan 
to a then ought to be fixed between the value of the old coin, 
ie be Wl and that of the new. The value of the old is decreaſed, if 


we may call it ſo, both becauſe there 1s already ſome of the 
new in trade, and becauſe the bankers cannot keep up to the 
rigor of the law; having an intereſt in letting looſe the old 
coin from their cheſts, and being ſometimes obliged to make 
payments with it, Again, the value of the new ſpecie muſt 
riſe ; becauſe the banker having this, finds himſelf in a fitu- 
tion, in which, as we fhall immediately prove, he will reap 
great advantage by procuring the old. 'The exchange ſhould 
then be fixed, as I have already ſaid, between the new and 
the old coin. For then the bankers find it their intereſt to 
ſend the old out of the kingdom ; becaufe by this method 
they procure the fame advantage as they could receive from 
a regular exchange of the old ſpecie, that is, a great many 
gros in Holland ; and in return, a regular exchange a little 
lower, between the old and the new ſpecie, which would 
bring many crowns to France. 

Suppoſe that three livres of the old coin yield by the actual 
exchange forty-five groſs, and that by ſending this ſame crown 
to Holland, they receive ſixty; but with abill of forty-five gros, 
they procure a crown of three livres in France, which being 
| ſent in the old fpecie to Holland, ſtill yields . gros: thus 
dre BY all the old ſpecie would be ſent out of the kingdom, and the 
uſt WF bankers would run away with the whole profit. l 
to To remedy this, new meaſures muſt be taken. The ſtate, 
d- BW which coined the new ſpecie, would itſelf be obliged to ſend 

great quantities of the old to the nation which regulates the 
e exchange, and by thus gaining credit there, raiſe the ex- 
| | apes 


— — 
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BOOK change pretty nearly to as many gros for a crown of three 


i. 
Chap. 10. 


THE SPIRIT 


livres out of the country. I ſay, to nearly the ſame; fq 
while the profits are ſmall, the bankers will not be tempted to 
ſend it abroad, becauſe of the expence of carriage, and the 
danger of confiſcation. | 

It is fit that we ſhould give a very clear idea of this. Mr, 
Bernard, or any other banker employed by the ſtate, propoſe, 
bills upon Holland, and gives them at one, two, or three 
gros higher than the actual exchange; he has made a prov. 


ſion ina foreign country, by means of the old ſpecie which he 


has continually been ſending thither; and thus he has raiſed 
the exchange to the point we have juſt mentioned, In the 


mean time, by diſpoſing of his bills, he ſeizes on all the ney 
_ fpecie, and obliges the other bankers, who have payments to 
make, to crary their old ſpecie to the mint; and, as he in- 


ſenſibly obtains all the ſpecie, he obliges the other bankers to 
give him bills of exchange at a very high price. By theſe 


means, his profit, in the end, compenſates, in a great mes. 


ſure, for the loſs he ſuffered at the beginning | 
It is evident, that during theſe tranfactions, the ſtate muſt 
be in a dangerous criſis. Specie muſt become extremely 


ſcarce; 1. becauſe much the greateſt part is cried down; 2. 


becauſe a part will be ſent into foreign countries; 3. becauſe 


every one will lay it up, as not being willing to give that pro- 


fit to the prince, which he hopes to receive himſelf. It i; 


dangerous to do it ſlowly ; and dangerous alſo to do it in 


too much haſte. If the ſuppoſed gain be immoderate, the 


inconveniehcies increaſe in proportion. TVS RY 
We ſee, from what has been already faid, that when. the 


exchange is lower than the ſpecie; a profit may be made b) 


ſending it abroad ; for the ſame reaſon; when it is higher 


than: the ſpecie, there is profit in cauſing it to return. 
ZBut there is a cafe in which profit may be made by ſending 


the ſpecie out of the kingdom, when the exchange is at par; 
that is, by ſending it into a foreign country to be coined bver 
agdin. When it returns, an advantage may be made of it, 
—_ it be circulated in the country, or paid for foreign 
Ws. - - | | 
It a company has beenerected in a ſlate with a prodigious 
ſtock, and this ſtock has in a few months been raiſed twenty 
or twenty-five times above the original purchaſe z if, again, 
the ſame ſtate eſtabliſhed a bank, whoſe bills wete Cn 
the office of ſpecie, while the numerary value of theſe bills 
was prodigious, in order to anſwer to the numerary value ct 


the ſtocks, (this is Mr. Law's Syſtem z) it would follow, from 
he nature of things, that theſe ſtocks and theſe bills would 


vaniſlh 
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aniſh in the ſame manner as they aroſe. Stocks cannot BO OR 
ſuddenly be raiſed twenty or twenty-five times above their XXII. 
original value, without giving a number of people the means 9 
of procuring immenſe riches in paper: every one would en- 
deavour to ſecure his fortune; and as the exchange offers the 
moſt eaſy way of removing it from home, or conveying it 
whither one pleaſes, people would inceflantly remit a part of 
their effects to the nation that regulates the exchange. A 
project for making continual remittances into a foreign coun- 
try, miſt lower the exchange. Let us ſuppoſe, that at the 
time of the Syſfem, in proportion to the ſtandard and weight 
of the ſilver coin, the exchange was fixed at forty gros to 
the crown; when a vaſt quantity of paper became money, 
they were unwilling to give more than thirty-ninegros for a 
crown, and afterwards thirty-cight,. thirty-ſeven, &c. This 
proceeded ſo far, that after a while they would give but 
tight gros, and at laſt there was no exchange at all. 
The exchange ought in this caſe to have regulated the pro- 
portion between the ſpecie and the paper of France. I ſup- 
nuſt W-poſe, that by the weight and ſtamdard of the ſilver, the crown 
neh Nof three livres in filver, was worth forty gros, and that the 
; 2. {MW exchange being made in paper, the crown of three lvres in pa- 
auſe Wi per was worth only eight gros, the difference was four- fifths. 
pro- The crown of three Rvres in paper was then worth four-fifths 
t is leſs than the crown of three livres in ſilver. | 


the | | 
f CHAP. XI. 
„ e Pricecdings of 146 Koihenb with bee ts Moiey. 


OW great ſoever the exertion of authority had been Chap, 11. 
5 in our times, with reſpect to the ſpecie of France 
during the adminiſtration of two ſucceſſive miniſters, ſtill it 
was vaſtly exceeded by the Romans; not at the time when 
ign corruption had crept into their republic, nor when they were 
in a ſtate of anarchy ; but when they were as much by their 
wiſdom as their courage, in the full vigor of the conſtitution, 
after having conquered the cities of Italy, and at the very 
in time that they diſputed for empire with the Carthaginians 
And here 1 am pleaſed that IT have an opportunity of ex- -* 
mining more clofety into this matter, that no example may 
ebe taken from what can never juſtly be called one. C) Pliny's 
In the firſt Punic war the (i) as, which ought to be twelve — — 
14 WU ounces of copper, weighed only two, and in the ſecond it was 1 2. 
a , 1 | NO art, 13. 
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BOOK no more than one. This retrenchment anſwers to what we 
wy. now call the raiſing of coin. To take half the filver from 2 
— crown of fix livres, in order to make two crowns, or to raiſe 

it to the value of twelve livres, is preciſely the ſame thing i 

They have left us no monument of the manner in which 
the Romans conducted this affair in the firſt Punic war 
but what they did in the ſecond, is a proof of the moſt con- 
ſummate wiſdom. The republic found herſelf under an im. 
poſſibility of paying her debts : the as weighed two ounce; il 
of copper, andthe denarius, valued at ten aſes, weighed twenty 
ounces of copper. The republic being willin ng to gain — 

i wid. on her creditors, made the as (+) of an ounce of copper, and 

by this means paid the value of a denarius with ten ounces 
this proceeding muſt give a great ſhock to the ſtate ; they 
were obliged therefore to break the force of it, as well as they 

could. It was in itſelf unjuſt, and it was neceſſary to ren. 
der it as little ſo as poſſible. They had in view the delive- 
rance of the republic, with reſpe& to the citizens; they 
were not therefore obliged to direct their view to the deli 
verance of the citizens, with reſpect to each other. This 
madea ſecond ſtep neceſſary. It was ordained, that the de. 
narius, which hitherto contained but ten aſes, "ſhould con. 
-tain ſixteen. The reſult of this double operation was, that 
while the creditors of the republic loſt one half *, thoſe of 
individuals Joſt only a fifth ; the price of merchandize 
was increaſed only a fifth; the real change of the money wa 
only a fifth. The other conſequences are obvious. 

The Romans then conducted themſelves with greater 
prudence than we; who in our tranſactions involved both 
the public treaſure, and the fortunes of individuals. Bat this 
is not all ; their affair was carried on amidſt more favor. 


ble circumſtances than ours. 
— — 
CH-AP. XII. 


The Circa fines, in which the Romans changed the VL alis «9 
| ue Specie 1 5 


Chap. 12. T HERE was former 2 little gold and ſlver in Italy 


This country has few or no mines of gold or ſilver. 
Rome was ron by the Gauls, they found only 3 


8 ten ounces of copper for twenty. 
4 They received ſixteen ounces of copper for twenty. | | 
thouſand 
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houſand (k) weight of gold. And yet the Romans had BOOK 
acked many powerful cities, and Nog home their Fl 


Chap. 12, 


— ealth, For a long time they made uſe of none but /z) Pliny, 
wy opper money; and it was not till after the peace with lib. 33 art. 
rhich pyrrhus, that they had ſilver enough to coin (/) money: 77 „ Frein- 


ey made denarii of this metal of the value of ten aſes , or ſnemius, lib. 
en pounds of copper. At that time the proportion of ſilver g. of the 24 
yas to that of copper, as 1 to 960. For as the Roman de- Decad. 
arius was valued at ten aſes, or ten pounds of copper, it 
as worth an hundred and twenty ounces of copper; and as 
he ſame denarius was valued only at one- eighth of an 
dunce of filver , thus produced the above proportion. 


2 When Rome became miſtreſs of that part of Italy which 
het neareſt to Greece and Sicily, by degrees ſhe found herſelf 
7 Wetween two rich nations, the Greeks and the Carthaginians. 
Fon Silver increaſed at Rome; and as the proportion of 1 to 960 
e Wbctween filver and copper could be no longer ſupported, ſhe 
= nade ſeveral regulations with reſpect to money, which to | 
are unknown. However, at the beginning of the ſecond /=) Pli- 
Urs Punic war, the (m) Roman denarius was worth no more v Nats 
= an twenty ounces of copper; and thus the proportion be- — * 


een ſilver and copper was no longer but as 1 to 160. The 
eduction was very conſiderable, ſince the republic gained 
we- ſixths upon all copper money. But ſhe did only what 
vas neceſſary in the nature of things, by eſtabliſhing the 
proportion between the metals made uſe of as money. 

The peace which terminated the firſt Punic war, left the 

Romans maſters of Sicily. They ſoon entered Sardinia ; af- 
rwards they began to know Spain; and thus the quantity 

f ſilver increaſed at Rome. They took meaſures to reduce /») Ibis 
e (n denarius from twenty ounces to ſixteen, which had 

e effect of putting a nearer proportion between the ſilver 

nd copper ; thus the proportion, which was before as 1 to 

60, was now made as 1 to 128. . 

If we examine into the conduct of the Romans, we ſhall 

ever find them fo great as in chuſing a proper conjuncture 

or performing any extraordinary operation. 


® Freinſhemius, lib. 5. decad. 2. They ſtruck alſo, ſays the ſame author, 
alf denarii, called quinarii ; and quarters, called ſeſterees. 
1 An eighth, according to Budzus; according to other authors, a ſeventh, 
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CHAP. XIII. 
Proceedings with reſpec? to Money in the Time of the Emperors, 


ceeded by way of allay. Theſe prinees, reduced to deſpair 
even by their liberalities, found themſelves obliged to de. 
grade the ſpecie; an indirect method, which diminiſhed the 
evil, without ſeeming to touch it. They with-held a part of 
the gift and yet concealed the hand that did it; and, without 
ſpeaking of the diminution of the pay, or of the gratuity, M Nh 
was found diminithed. 

We even ſtill ſee o in cabinets a kind of medals which 
are called plated ; and are only pieces of copper covered with 
2 thin plate of filver. This money is mentioned in a frag. 
ment of the 77th book of Dio o/). | 
Didius Julian firſt began to debafe it. We find that the 
coin of * Caracalla had an allay of more than half; that of 
Alexander Severus (g of two thirds: the debafing ſtr} in. 
creaſed, till under Gallienus Cr) nothing was to be feen but 
copper ſilvered over. 

It is evident, that ſuch violent proceedings could not take 
place in the preſent age; a prince might deceive himfelf, 
but he could deceive no body elſe. The exchange has 
taught the banker to draw a compariſon between all the mo- 
ney in the world, and to eſtabliſh its juſt value. The ſtan- 
dard of money can be no longer a fecret. Were the prince 
to begin to allay his filver, every body elfe would continue it, 
and do it for him; the ſpecie of the true ſtandard would po 
abroad firſt, and nothing would be ſent back but baſe metzl. 
If, like the Roman emperors, he debaſed the filver, without 
debaſing the gold, the gold would fuddenly difappear, and 
he would be reduced to his bad filver. The exchange, as! 
have ſaid in the preceding book (4), has deprived princes of 
the opportunity of ſhewing great exertions of authority, cr 
at leaſt has rendered them ineffeCtual. 


* See Savoute, part 2. chap, 1 2. and Ze Journal des Scavans of the 28th d 
July, on a diſcovery of fiity thouland medals, 
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CHAP. MV. 
How the Exchange is a Gouftraint on dyfpotic Power. 


USCOVY would have deſcended from its deſpo- 
4 tic power, but could not. The eſtabliſhment of 
ammerce depended on that of the exchange, and the tranſ- 
ations were inconſiſtent with all its laws. 

-In 1745, the Czarina made a law to expel the Jews, be- 
auſe they remitted into foreign countries the ſpecie of thoſe 
yho were baniſhed into Siberia, as well as that of the fo- 
cigners entertained in her ſervice. As all the ſubjects of 


he empire are ſlaves, they can neither go abroad themſelves, 
or ſend away their effects without permiſſion. The ex- 
hange which gives them the means of remitting their ſpecie 
rom one country to another, is therefore entirely incompati- 
le with the laws of Muſcovy. 

Commerce itſelf is inconſiſtent with the Ruſſian laws. 
ie people are compoſed only of ſlaves employed in agricul- 
ure, and of ſlaves called eccleſiaſtics or gentlemen, who are 
e lords of thole flayes: there is then no body left for the 
ird SHA, which ought to be compoſed of mechanics and 
merchants. 


CHAP. XV. 
LG The Practice of ſome Countries in Italy. 
— HEY have made laws in ſome part of Italy to pre- 


vent ſubjects from ſelling their lands, in order to re- 


d o Bore their ſpecie into foreign countries. Theſe laws ma 
_ de good, when the riches of a ſtate are ſo connected wi 


e country itſelf, that there would be great difficulty in 


; _ ransferring them to another. But ſince, by the courſe of 
I xchange, riches are in ſome degree independent on any 


particular ſtate, and fince they may with ſo much eaſe. be 
onveyed from one country to another; that muſt be a bad 
aw which will not permit perſons for their own intereſt to 
liſpoſe of their lands, while they can diſpoſe of their money. 
t is a bad law, becauſe it gives an advantage to moveable 
ffects, in prejudice to the land; becauſe it deters ſtrangers 
rom ſettling in the country; and, in ſhort, becauſe it may 


e eluded. - 
CHAP. 


79 


BOOE 
XXII. 


P. 14. 


Chap. 15. 


85 * 


BOOK 
XXII. 
Chap. 16. 


Chap. 17. 


THE.-SPIEIT. 


CH AP. XVI. 
Ihe Aſſiſtance a State may derive from Bankers. 


HE bankers buſineſs is to change, not to lend money, 

If the prince makes uſe of them to exchange his ſpecie, 
as he never does it but in great affairs, the leaſt profit he 
can give for the remittance, becomes confiderable z and if 
they demand large profits, we may be certain that there is a 
fault in the adminiſtration. On the contrary, when they 
are employed to advance ſpecie, their art confiſts in procur. 


ing the greateft profit for the uſe of it, without being liable 


to de charged with uſury. 
— 
CHAP. XVII. 


Of public Debts. 


i OME have imagined, that it was for the advantage of 

a ſtate to be indebted to itſelf : they thonght that this 
multiplied riches, by increaſing the circulation. | 
Thoſe who are of this opinion have, I believe, confounded 

a circulating paper which repreſents money, br a circulating 
paper which is the ſign of the profits that a company has, 
or will make by commerce, with a paper which repreſents a 
debt. The two firſt are extremely advantageous to the ſtate : 
the laſt can never be ſo; and all that we can expect from it 


is, that individuals have a good ſecurity from the government 


for their money. But let us ſee the inconveniencies which 
reſult from it. ; 

1. If foteigners poſſeſs much paper which repreſents i 
debt, they annually draw out of the nation a conſiderable 
ſum for intereſt. 
2 A nation that is thus perpetually in debt, ought to 
have the exchaage very low. 

3. The taxes raiſed for the payment of the intereſt of the 
debt, are a hurt to the manufaCtures, by raiſing the price of 
the artificers labor, in; | 

4. It takes the true revenue of the ſtate from thoſe who 
have activity and induſtry to convey it to the indolent, that 
is, it gives the conveniencies for labor to thoſe who do not 
labor, and clogs with difficulties the induſtrious artiſt, 4 

| | 97 


— 


Theſe are its inconveniencies: 1 know of no, advantages. BOOK 
Ten perſons have each a yearly income of a thouſand crowns, cb 
either in land or trade; this xaiſeg to the nation, at five # r „47. 
cent. a capital of two hundred thouſand crowng. If theſe 
ten perſons employed the half of their_ineome, that is, five 
thouſand crowns,. in paying the. intereſt 'of àn hundred 


ney, exo | | 
T thouſand crowns: which they had borrowed of others, that 


Cie, 


t he would be only to the ſtate, as two hundred thouſand crowns ; 
d if BY that is, in the language of the Algebraiſts, 200,000 crowns 
is 2 — ioo, ooo crowns 4 100,000 crowns == 200,000, - 

hey People are thrown perhaps into this exror, by reflecting, 


Urs 


that the .paper Which repreſents the debt of a nation is the 
able 


ſign of richesz for none but a rich ſtate can ſupport ſuch 
paper, without falling intd decay., And if it does not fall, it 
is a proof that the ſtate has other riches beſides. They ſay 
that it is not an evil, becauſe there arc reſources againſt it; 


# @ # 
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ded WT T is neceſſary, that there ſhould be a proportion between 
we ] the ſtate as creditor,” and the ſtate as debtor. [The ſtate 
125, may be a creditor to. infinity, but it can only, be:a.debtor v9 5. 
ts2 a certain degree; and when it furpaſles that degree, the title 
te: ¶ of creditor vaniſhes. FONT ol Ss on” FOCI IEAE Har | 
nit W If the credit of the ſtate has never received the leaſt ble- 
ent miſh, it may do what, has been ſo happily practiſed in one 
ich N of the kingdoms (f) of Europe; that is, it may acquire a 
 Wereat quantity of ſpecie, and offer to reimburſe every indivi- 
s i WW dual, at leaſt if they-will not reduce the intereſt. When the (/ Ber. 
ble gate borrows, the individuals fix their intereſt; when it pays, 
he intereſt fo the füture is fixed by the fate. 
to It is not ſullicient to reduce the intereſt : it is neceffary to 
Wc a finking fund from the advantage of the-reduRian, in 
he order to y every. year a part of the eien :- 2 proceeding ( 
of happy, its fucceſs increaſes everyday. oO 
When the credit of the {tate is not entire, there ib a te 
ho reaſon for endeavouring to form a finking fund, becauſe this 
fund being once eſtabliſhed, will fovtr procure the public 
ot confidence. 1 
Vor. II. Ee 1. IL 
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B 00 K 1. If the ſtate is a republic, the government of which i 
Chip.rs, in its own nature conſiſtent with its entering into projects of 


a long duration, the capital of the ſinking fund may be incon- 
ſiderable ; but it is neceſſary in a monarchy for the capital to 
be much greater... 38 | 


x «47 


eicher of the ' ſtate, pt of Poa. 


theſe three claſſes in particular, have the utmoſt need; as: 


breach in the public faith cannot be mide on a certain num- 
ber of ſubjects, without ſeeming to be made on all; as the 
claſs of creditors is always the moſt expoſed to the projects of 
miniſters, and always in their eye, and under their immedi- 
ate inſpection, che ſtate is obliged to give them a ſingular 


protection, that the part whith- is indebted may never have 


the leaſt advantage 6ver that which is the creditor,” 
. i eee dee I L 


1 . . 
. 7 "IE { * * 4 


ho has occaſion for this ſign, ought to pay for the uſe 
ff it, as well as for every thing elſe that he has occaſion for. 
All. the difference is, that other things may be either hired or 
bought; whilſt money, which is No price of things, can 
only be hired, and not bought. £5 0 


5 2 We ſpeak nethere of gold and ſilver confidered as a merchandize. 


= Fenn Gat ole ts 9 2 1A | 
Chap. 19. S is the ſign of value. It is erident, that he 


To 


Peace. 4 
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b i To lend money without intereſt, is certainly an action lau- BOOK 

$f 9 Jable and extremely good; but it is obvious, that it is only . 

on- a counſel of religion, and not a civil lag.. — 

l to In order that trade may be ſucceſsfully carried on, it is 
neceſſary that a price be fixed on the uſe of ſpecie; but this 

the ſhould be very inconſiderable. If it be too high, the mer- 

iſh. chant, who ſees that it will coſt him more in intereſt than 

the he can gain by commerce, will undertake nothing; if there 

„bis no conſideration to be paid for the uſe of ſpecie, no body 

will lend it; and here too the merchant will undertake no- 


thing. 1 5 18 7 .. 
ade, I am miſtaken, when I ſay no body will lend: the affairs 
ants of ſociety will ever make it neceſſary; Uſury will be eſta- 
out bliſhed ; but with all the diſorders with which it has been 


ine, MW conſtantly attended. e IY 
ive, The laws of. . Mahomet confound- uſury with lending 
her upon intereſt. Uſury increaſes in Mahometan countries, in 
in; proportion to the. ſeverity of the prohibition. The lender 
and pages 46 himſelf for the danger he undergoes of ſuffering 
as 1 E ty. * . . i * 4 
um- In thoſe eaſtern countries, the greateſt part of the people 
the are ſecure of nothing; there is hardly any proportion between 
ot {WM the actual poſſeſſion of a ſum, and the hope of receiving it 
edi- ¶ again after having lent it: uſufy then muſt be raiſed in pro- 
ular portion to the danger of inſolvency. 
Wi 5 | 
CHAP. XX. 
Of maritime Ujury. 
HE greatneſs of maritime uſury is founded on two Chap. 5 

» things : the * of the ſea, Which makes it proper TR 
, i thatthoſe who expoſe their ſpecie, ſhould not do it: not with- 
r out, conſiderable advantage; andtheeaſe with which the borrow.. 
1 er, by the means of commerce, ſpeedily accompliſhes a variety 
* of great affairs. But uſury, with reſpect to land- men, not 

being founded on either of theſe two reaſons, is either 


can prohibited by the legiſlators, or, what is more rational 
reduced to proper bounds. 
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CHAP. XXI. 
Of lending by Contract, and the State of Uſury amongſt th I „ 
Romans. 

BOOK ESIDES the loans made for the advantage of com- - 
XXII. B merce, there is ſtill a kind of lending by a civil contrad, MM 4 
Chap. ar. from whence reſults intereſt or ley. of 
| As the people of Rome increaſed every day in power, the 
Ul magiſtrates ſought to inſinuate themſelves in their favor, by b. 
1 enacting ſuch laws as were moſt agreeable to them. They re. * 
| trenched capitals; they firſt lowered, and at length prohi- in 
= bited intereſt z they took away the power of confining the 4 
| debtor's body: in fine, the abolition of debts was contended WW b 

9 for, whenever a tribune was diſpoſed ta render himſelf po- 
if ular, 7 | 5 4 b 
1 x Theſe continual changes, whether made by the laws, or WM 7 
1 by the plebiſcita, naturalized uſury at Rome: for the eredi- W « 
" tors ſeeing the people their debtor, their legiſlator, and their it 
W judge, had no longer any confidence in their agreements: MW 
\t the people, like a debtor who has loſt his credit, could only r 
I! tempt them to lend, by allowing an exorbitant intereſt; eſpe- MW n 
' cially as the laws applied a remedy to the evil only from MW f 
|. time to time, while the complaints of the peaple were con- h 
i tinual, and conſtantly intimidated the creditors. This was | 
. the cauſe that all honeſt means of borrowing and lending 5 
ii were aboliſhed at Rome, and that the moſt monſtrous uſu t 
1 (0) Tacit. eſtabliſhed () itſelf in that city, notwithſtanding the tri p 
. ms lid. prohibition and ſeverity of the law. This evil was a conſe- t 
1 gqiuence of the ſeverity of the laws againſt uſury. Laws ex- 
i ceſſively good are the ſource of exceſhve evil. The borrower t 
1 found hirnlelf under a neceſſity of paying for the intereſt of c 
1110 and for the danger the creditor underwent of 
f | penalty of the law. e \ 

1 


1 | 3 ; 
. 
ji 5 "+ Una 
$3: 58 : | — 4 ©. 4 
d 1-4 ' = RY ws add: . 
0 58 . ; 


OF.LAWS. 55 
C HAP. XXII. 
The June Subject continued. 


HE primitive Romans had not any laws to regulate 
the rate of uſury . In the conteſts which aroſe on BO 
this ſubject between the plebeians and the patricians, even . 8 
in the + ſedition on the Mons ſacer, nothing was alledged, on Chap. 22. 
the one hand, but juſtice; and en the other, but the ſeverity 
of contracts, 
They then only followed private agreements, which, I 
believe, were moſt commonly at twelve per cent. per annum. 
b My reaſon is, that in the ancient language of the Romans, 
lii- BY intereſt at ſix per cent. was called half uſury, and intereſt at 
the three per cent. quarter uſury. Total uſury mull 1 have 
ded been intereſt at twelve per 2 f 
po- But if it be aſked, how ſuch great intereſt could be eſta- 
bliſhed amongſt a people almoſt without commerce? I an- 
or WF wer, that this people, being very often obliged to go to 
di- war without pay, were under a frequent neceſſity of borrows 
er ing: and as they inceſſantly mhde happy expeditions, they 
ts: WW were commonly able to pay. This is viſible from the 
nly BY recital of the conteſts which aroſe on this ſubject z they did 
pe- not then diſagree concerning the avarice of creditors, but 
om ſaid, that thoſe who complained might have been able tO pay, 
IN- had they lived in a more || regular manner, 
as They then made laws which had only an influence.on the 
ng preſent ſituation of affairs : they ordained, for inftance, that 
7 thoſe who enrolled themſelves for the war they were en- 
l gaged in, ſhould not be moleſted by their ereditors; that 
ſe- W thoſe who were in priſon, ſhould be ſet at liberty; that the 
2 moſt indigent ſhould be ſent into the colonies : and ſometimes 
er they opened the public treaſury. The people, being eaſed 
of of their preſent burthens, became appeaſed; and as they re- 
of quired nothing for the future, the ſenate were far from pro- 
viding againſt it. 
At the time when the ſenate maintained the cla of uſury 
with ſo much conſtancy, the Romans were. diſtinguiſhed by 
an extreme love of frugality, poverty, and moderation: but 


. Uſury and intereſt among the Romans ſignified the ſame thing. 
+ See Dionyſius Halicar. who has deſcribed it ſo well. 
-Þ Uſure ſemiſſcs, irientes, quadrantes, See the ſeveral titles of the digeſts and 
codes on uſury, and. eſpecially the 17th law, with the note . de Iuris. 
| See Appius's ſpeech on this ſuhjeR in Dionyſ. a : 
tar 
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BOOK the conſtitution was ſuch, that the principal citizens alone 
— ok ſupported all the expences of government, while the common 
non people paid nothing. How then was it poſſible to deprive 
the former of the liberty of purſuing their debtors, and at 
the ſame time to oblige them to execute their offices, and to 
ſupport the republic amidſt its moſt preſſing neceſſities ? 
(x) Annal Tacitus (æ) ſays, that the law of the twelve tables fixed 
Þb. 6. the intereſt at one per cent. It is evident that he was miſ- 
5 taken, and that he took another law, of which I am 
to ſpeak, for the law of the twelve tables. If this had been 
regulated in the law of the twelve tables, why did they not 
a uſe of its authority in the diſputes which afterwards 
aroſe. between the creditors and debtors ? We find not any 
veſtige of this law upon lending at intereſt ; and let us have 
but never ſo little knowledge of the hiſtory of Rome, we 
ſhall ſee that 0 law like this could not be the work of the 
decemvirz. 
(y) In the The Lieinian hw, wade: 7 5 tighty-Gre years after that of 
. the twelve tables, was one of thoſe temporary regulations of 
Tit. Liv. which we have ſpoken, It ordained, that what had been 
lib. 6. paid for inteteſt ſhould be deducted from the principal, and 
| the reſt diſchar na by three equal payments. 
In the year 298,-the tribunes Duellius and Me- 
nenius cauſed a 255 to 39% paſſed, which reduced the intereſt 
(=) Urciaria to (=; ont per cent. per annum. It is this law which Tacitus 
Mrd. (a) confounds with that of the twelve tables, and this was 
= oy the firſt ever made by the Romans to fix the rate of intereſt. 
Se: the Ten years after *, this uſury was reduced one half /b) ; and 
Defence in the end entirely aboliſhed {c) ; and if we may believe 
- 3 Spi- ſome authors whom Liyy had read, this was under the con- 
Laws, ar. ſulate of C. Martius Nr and n in the 
ticle 72 year of. Rome 413. 
2 3 It fared with this law a as _—_ all thoſe i in which the legiſ- 
(6) Semiun- lator carries things to exceſs ; an infinite number of ways 
Saria uſura, were found to elude it. They enacted therefore many 
(As Ta- others to confirm, correct, and temper it. Sometimes they 
22 quitted + the laws to follow the common practice, at others, 
lib. 6 the common practice to follow the laws; but in this caſe, 


cuſtom eaſily prevailed. When a man wanted to borrow, he 


* Under the conſulate of L. Manlius Torquatus, and C. Plautins, according 
to T. Liv. lib. This is the law mentioned by Tacitus, Annal. lib. 6. 

+ This law v:as paſted at the inſtance of M. S n tribune of the peo- 
ple. Tit. Liv. lib. 7; towards the end. 
ö Feteri jam more Jenus resmptum erat. Appian, an the Civil war, lib. 1. 


found 
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wund an obſtacle in the very law made in his: favor; this BOOK- 
law muſt be cvaded by the perſon it was made to ſuccor, and —— * 
by the perſon· cundemned. Sempronibe Aſellus, the-pretor, Po 
having permitted; the. debtors ta in conformity tothe 
wo was {d) ſuin y the creditors forrattempting to revive (%) In the. 
dm of a ſeverity-that eoald nb longer be ſupported. AN 
I quit eity, in in order to caſt am eye on the provinces.” 663. 

I have ſome where e) obſervrd that the Romam 
vinces were exhauſted'b — ind arbitraty govermn 
But this ie wet; allt they" wird 2 dy a — 
u nente el 10 7150 Zubo it. 2e dee: 

Cicero takes notice (J), that: the inhabitants of -Satamis (/) Letters 
wanted to borrow'a ſum of money at Rome, but could not, to Atticus, 
becauſe of the .Gabinian law. We muſt therefore ee . S. ®Þ 
into the nature of this laxg·/ꝗẽ ä 
As ſoon _— upon intereſt was forbidden at — 
they 'comtrived (gall ſorts of means to elude the law and (½) Livy. 
28 their allies og Foy the Latins, were hot lubject to the (%) bid. 
civil laws of the ans; they employed a Latm, or an ally 
to lend hisrmame,; and perſonate the creditor.'- The law 
therefore had: only ſubjected the creditors to A. matter of 


() " Book | 
11. C. 19. 


form, and the {moms ra not reliev ec. 


The complained of this artifice 3 and Marius Sem- 
pronius, tribune of the people, by the authority of the ſe- 
nate, cauſed a plebiſeĩtum to be enacted (i) to chis purport, 0% In the 
that in regard: to-loans, the laws prohibiting uſury betwixt vr 561 
Roman citizens, ſhould equally take place between a"citizen of Rome 
and an ally, or a citizen and a Latin dr 0:17 8 . 
At that time they gave the name of allies to the people of 
Italy properby ſo called, which' extended as far as the Arno 
and the Rubicon, and was not rene in the” form or a 
Roman province. oy 
It is -an/ obſervation of Tacitus (0 that deren were (1) Annal. 
conſtantly commimed. whenever rau Bes were paſſed. "a 
the preventing of uſury. Finding themſelves debarred from 
lending or borrowing in the nam&oPati ally, they lon? n 
trived: to botro df ſome inhabitart᷑ df the pro SV. 


To remedy this wo wrt were obliged to enaQt ; new 


law and 8 ng of. tht 70 683. law, () In the 
which was intended 5 pre: he tant he corruption of Tote 15 rand 


mult naturally have reffected, dat dhe beſt. a tot attain 
this end, was to diioourage the tending. upon initereſt-: theſe 
werg two Yer naturally COTE; þ ofa, uli. always'i in- 


pern 571 got begs bus ere. Appiea, en — Givil war, lib, I, and the Epi- 
creaſed 


tome of Livy, lib, 64. 


3F T HE SPUTIRITT 
BY 2 2 K axeaſec at ithe time of elections (vi) becauſe they ſtobd in 
* riecd, oi meney ti bribe the voters. It is plain, that the Ga. 
(m) a Ci. bintan law had: extended: the Senatus:;Conſultum.of Marcus 
cero to Sempronius fo: the provinces, fincethe: ple of Salam 
— could not; borrow: money an dat Rome, vhecauic\ of that very 
1; and le, Un Brutus, under HRitious names; Jent!theaw fome money 
(n) wal (Var ſont ger cen. & month A, and — — 
. — — Ts 4 in che former nt whichlit was er. 
age. eBuT lonn ſhould nut he conſidered at 
= 2 ::exaſtofhc of- rde e the giivernor of Sicily 
out determine according to the ſtipulations IPRS Nv in 
the liafidiof che Salaminians: Fa 2875 „ es 
| E ode lending ypon-j6teraſiwas forbidden. by the Sabine 
4 Jaimetween proviricials aid Roman citizens, and the latter 
dt that time had all the money of the globe in: their hands, 
chere as neteſũty for ſempting them with the bait of ex- 
draragant intereſt, to the end that; the i Avaxicious might thus 
Jaſeſighe af the danget᷑ of doing their money. And as they 
were ame o great power in Rome, who awrdathe magiſ- 
trates/ nd over ruled the laws; they: were embaldened to 
lend, and. to extort great uiſuty. Hence the proxinces were 
ſucceſſirely ravaged by every: one: whoitdhad : -any: credit in 
Rome: anttas each governar,iat entering upo this province, 
publiſhed his edict i herein he ſixed the rate of intereſt in 
w bat manner he pleaſed, the legilature played into the 
bands auariee, aud che laner ſerved thic mean Purpoſondf 
„ theilegiſlator- 1 l 24a wit 75% blgort een! N 
But the public buſi ne ſanimiſt bœcatwzed om zend e 
= total inaction obtiiinʒ, theckate is -undone;; On tome occa- 
ſou thertowns; the gorporatd bodies, and ſbcicties, as well 
prixate people, ebe undeg 2 neceſũty of borrowing; a ne- 
ceſſity but too urgent, were it only to repair:the ravages of 
armies, the rapacity of angiſtrates, the extortions of col- 
| 3 the corrupt = daily introduced; for never 
was at one period ſo muc poverty and opulence. The 
ſenatn, being poſſeſſed of the executive power, granted, 
through end ame through favor, a | permiſſion 


or: — Woh py 1 
s ee Ae els has prince 
ee Fi tie Arc talents every thi dass. Cie. ad Au. lib. 3. ep. 


— 'heque ovi eis dedifſer, fFandi efſet. "7d. 
t Cicero p eic fixeditto.one procent.n month, withittereſt upon intereſt, at tbe 
expiration of the-year, With regard to the farmers of the republic, he engaged 
etn-to grant a reſpite do their debtors : if the latter did not pay at the time 
odds he wg a 7 * ne in ay bens Gre ad Att, lib, G. ep. 7 
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of borrowing . from Roman citizens, ſo as to enact decrees BOOK 

for that particular purpoſe. But even theſe decrees were dif- — 

credited by the aw; tor they might give oecaſion to the a 
ople's in Aſting upon new rates of intereſt, which would 

augmentetiie danger of loſing the capital, wluile they made a 

farther extenſion of utury. I thall ever repeat it, that man- 

kind are governed, not by extremes, but by principles of 

moderation. 45 | FITS 

+0 Hebipays lealt; days Ulpian (o), ho pays lateſt. This (0) Leg. 

deridos tho quettion, whether intereſt be lawful 5 that is, 12. fl. 4 


whether tt. gitet can deli time, and the debtor. Sui it. . fignife 
1 : : SA 
——— CC > 
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Of Laws in t5: elation they bear to the Number of Inhabitants. 
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en ad Animals "with reſpeft to Multiplication of their * __ 
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When, teeming buds, and chearful greens appear, 
And 3 unlock the lazy year; We" 3 
The joyous birds thy welcome firſt expreſs, STE 
Whoſe native ſongs thy genial fire confels;  _.-_ 
ge beaſts bound o'er their lighted food, _ _.. 
Struck with thy darts, and tempt the raging flood; _ © .. 
All nature is thy gift, earth, air, and ſe | 3 
Of all that breathes the various progeny; _ $._. 
Stung with delight, is goaded on by thee. _ p 


18989 1 4 Species. ; 2-7 
1 EL IGHT of human kind (a), and Gods above; BOOK 
JI Parent of Rome, propitious queen of love: XXIII. 

®. e an. vic ih. * Chap. 
For when the riſing ſpring adorns the mead, er. 
And a new ſcene of nature ſtands diſplay'd; >" Ri 


[ dee what Lucretius fays in the 2rſt letter to Atticus, lib. 5. There was 
even a general Senatus Conſultum, to fix the rate of intereſt at one per cent. 
« month. See the ſame letter. . . ite 
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BOOK Oer barren mountains, oer the flow'ry plain, 

— The leafy foreſt, and the liquid main, 

pu. Extends thy uncontrouPd and boundleſs reign. 
Thro' all the living regions thou doſt move, onn 
And ſcatter'ſt where thou go'ſt the kindly feeds of love. | 


The females of brutes have an almoſt conſtant fecundity, 

But in the human ſpecies, the manner of thinking, the cha. 

« racer, the paſſions, the humor, the caprice, the idea of 

_ preſerving deauty, the pain of child-bearing, and the fatigue 

of a too numerous family, obſtruct propagation a thoufand 
different ways. | 


CHAP 
/ Marriage. 


- * 
1 \ 
ed... 5 
* 


Chap. 2. H E natural obligation of the father to provide for hi; 
children has eſtabliſned marriage, which makes known 

the pexſon who ought to fulfil this obligation. The people 

/b) The (#) mentioned. by Pomponius Mela (c had no other yay, of 


* 


Garaman- difcovering him but by reſemblance. 
Among civilized nations, the father * is that perſon on 
whom the. laws, by the ceremony of marri 


»r have 


the mother, with whom the obligation _ Finds" 
O 


” 


their eh 


Women who haye ſubmitted to a. public Pray IrrIone can- Wo! 
not have the conveniency of educating t dren : the 
wouble of education is incompatible: with: their ſtation 3 and 


Pater f« quem nuptiæ demonſtrant. 


tho; 
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ey are ſo corrupt, that _ can have no protection from On £ 


law. 
It follows from all this, that public continence is naturally 


onnected with the propagation of the * 
1 HA P. III. 
Of the Condition of Children. 


I is a diate of reaſon, that when there is a marriage, Chap. 3, 
children ſhould follow the ſtation or condition of the fa- 
therz and that when there is not, they can belong to the 
nother 2 . 


3 
l CHAP. 1, EE | 
his "pn | 2 — 
Wn 73:00 0 Me. ie: ey 


of T is almoſt every e a cuſtom for EY: wiſe to * or \ 
i into the family of the huſband. The contrary is without. 
on my inconveniency eſtabliſhed at Formoja Cd where the 

0 huſband enters into the 59 of the wife. 1 YE 
155 This law, which fixes the family in + ſucteling of 2 pag: 165. 
of the ſame ſex, greatly contributes, independently of the th 

he firſt motives, to the propagation of the human ſpecies. | 

15 family is a kind of property: a man who, has children of a, 

165 ſex which does not pe prepetuats it, is never ſatisfied if he has, 

A not thoſe who can ren er it perpetual. a 

T Names, whereby men acquire an idea,of a thing, which 

a one. would imagine. ought not to periſh, . are. extremely pro- 

of 

Of 


per to ere every family with a defire of extending its du- 
tation. ere are D amongſt whom names diſtinguiſh 
families: there are others, where they only diſtinguiſh per- 
dus; the e latter have not the ſame advantage as the former. 


For this reaſon, among nations that have ſlaves, the child almoſt always 
in- follows the ſation or condition of the mother, 


| CHAP: 


* 
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HAP. v. 


BOOK AWS and religion ſometimes eftabliſh many kinds 9 
| XII. civil conjunctions; and this is the caſe among the Ma. 
| Chap. S. hometans, where there are ſeveral orders of wives, the chil. 
| dren of whom are diſtinguiſhed by being born in the houſe, 
| by civil contracts, or even by the-flavery of the mother, and 
the ſubſequent acknowledgement of the father. 

| It would be contrary to reaſon, that the law ſhould ſtig. 
| matize the children for what it approved in the father. Al 
. theſe, children ought therefore to ſucceed, at leaſt if ſome 
particular reaſon does not eppoſe it, as in Japan, where 
none inherit but the children of the wife given by the em- 
peror. Their policy, demands that the gifts of the empetor 
ſhould not be too much divided, becauſe they ſubject them 

to a kind of ſervice, like that of our ancient fiefs. 
There are countries, where a wife of the ſecond rank en- 
joys nearly the fame honors in a family, as in our part of 
world are granted to an only conſort : there the children 
ol concubines are deemed to belong to the firſt or principd 
% Da - wife. Thus it is alſo eſtabliſhed in China. Filial reſpect /e), 
Halde vo. and the ceremony of deep mourning, are not due to the 
. 129, natural mother, but to her appointed by the law. 2 
- - By means of this fiction, they have no baſtard children; I 
and where ſuch a fiction does not take place, it is obyious, h 
that a law to legitimate the children of the concubines, muſt 
be conſidered as an act of violence, as the bulk of the nation 
would de ſtigmatized by ſuch a decree. Neither js there 


any* regulation in thoſe countries, with regard to children 
born in adultery. The recluſe lives of women, the locks, 
the incloſures, and the eunuchs, render all infidelity to 
their hufbands (6 difficult, that the law judges it impoſſible, 
2 A fame fword would exterminate the mother and 


x3 
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CHAP. VL 
Of Baſtards in different Governments. 


. 


HE T have, therefore, no ſuch thing as baſtards, poo x 
T where polygamy 1s permitted; this diſgrace is known XX1IL 
only in countries, in which a man is allowed to marry but g 6. 
one wife. Here they were obliged to ſtamp a mark of in- 
famy upon concubinage, and conſequently they were under 
a neceſſity of ſtigmatizing the iſſue of ſuch unlawful con- 
junctions. | 

In republics, where it is neceſſary that there ſhould be the 
pureſt morals, baſtards ought to be more degraded than in 
monarchies. | | 

The laws made againſt them at Rome were perhaps tov 
ſevere, but as the ancient inſtitutions laid all the citizens 
under a neceſſity of marrying ; and as marrages were alſo 


ſoftened by the permiſſion to repudiate, or make a divorce ; 
nothing but an extreme corruption of manners could lead 


them to concubina 


It is obſervable, Gr as the quality of a citizen was a very 
conſiderable thing in a democratic government, where it 
carried with it the ſovereign power, they frequently made 
laws in reſpect to the ſtate of baſtards, which had leſs relation 
to the thing itſelf, and to the honeſty of marriage, than to 
the particular conſtitution of the republic. Thus the people 
have ſometimes admitted baſtards in the number ff) of cit» i Arifte- 
zens, in order to increaſe their power in oppoſition to the tie, Politics, 
great. Thus the Athenians excluded baſtards from the pri- ex — 
vilege of being citizens, that they might poſſeſs a greater ſhare | 
of the corn {ent them by the king of Egypt. In fine, Ariſ- 
totle informs us fg), that in many cities where there was 1 Weid. 
not a ſufficient number of citizens, their baſtards ſucceeded 3 
to their poſſeſſions;; and that when there was a proper num- 


CH AP. 


BOOK 
XXIII. 


Chap. 7. 


(3) A New 


Survey of 
the Weſt- 
ladies, by 
Thomas 
2 age, p. 
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CHAP: vil. 
Of the Father's Conſent to" Marriags. 


that is, on the right of property. It is alſo foundel 

n their love, on their reaſon, and on the uncertainty of tht 

of their children, whom youth confines in à ſtate of igno. 
rance, and paſſion in a ſtate of ebrieexyP. 

In the ſmall republics, or ſingular inſtitutions already 
mentioned, they might have laws which gave to magiltrate; 
that right of inſpection over the marriages of the children 
of citizens, which nature had already given to fathers. Thi 
love of the public might there equal or ſurpaſs all other love. 
Thus Plato would have mirriages regulated by the magi- 
ſtrates : this the Lacedzmonian magiſtrates performed. 

But in common inſtitutions, fathers have the diſpoſal of 
their children in marriage: theit N in this reſpect iʒ 
always ſuppoſed to be ſuperior to that of a ſtranger. Nature 

ves to fathers a deſire of procuring ſucceſſors to their chit. 
Ken when they have almoſt loſt the deſire of enjoyment 
themſelves. In the ſeveral degrees of progeniture, they ſet 
themſeves inſenſibly advancing to a kind of immortality. Bu 
what muſt be done, if oppreſſion and avarice ariſe to ſuch a 
height as to uſurp all the authority of fathers ? 'Let us hear 
what Thomas Gage () ſays in regard to the conduct of the 
Spaniards in the Weſt-Indies. 0 

According to the number of © the fons and danyBicys that ar: 
' marriageable, the fathers tribute is ruiſe and iucrraſed, until 
they provide huſbands and wives for their ſons and daughters, tio, 


T HE conſent of fathers is foundeil on their author! 
O 


345. 3d ed. as ſoon as they are married, are charged with tribute; *vhith 


| 8 | 
that it may increaſe, they will | ſuffer none above fifteen years: of 


age to live unmarried. Nay, the ſet time of marriage, appointed 
Vor the Indians, is at fourteen years for the man, — thirteen for 


the woman; alledging that they are ſooner ripe for the fruit of 
wedlock, and ſooner ripe in knowledge and malice, and frength 
for work and ſervice, than any other people. Nay, ſometimes they 


force them to marry, who are ſcarce twelve and thirteens years if 


qe, if they ind them well limbed and ſtrang in body, explaining « 


point of one of the canons, which alloweth fourteen and 1 5 years, 
Nrs! MALITIA SUPPLEAT ATATEM. He ſaw a liſt of theſe 
taken. It was, ſays he, a moſt ſhameful affair. Thus in an 
action which ought to be the moſt free, the Indians are the 


greateſt ſlaves. 
CHAP. 
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CHAP. VII: 
The ſame Subject continued. 


marrying according to their own fancy, without con- XXII. 
ting their parents. This cuſtom is, I am apt to imagine, .. 
more tolerated there than any where elſe, from a conſidera- 
tion, that as the laws have not eſtabliſhed a monaſtic celi- 
cad baey, the daughters have no other ſtate to chuſe but that of 
ate marriage, and this 33 refuſe. In France, on the 
dren contrary, young women have always the reſource of 3 ; 

Th; and therefore the law which ordains that they ſhall wait for 
ove, the conſent of their fathers, may be more agreeable. In this 
light the cuſtom of Italy and Spain muſt be leſs rational; 
convents are there eſtabliſhed, and yet they may marry with- 
| of out the conſent of their fathers. Cans out 25 


] N England, the law is frequently abuſed by the daughters BO OR 
ul 


t is — — | > 
hik . . | a 5 a | 
m = | | 
Bu WM - Of young uomem. 
ha i - , £ 5 | | 
car ®Þ XJ OUNG wotrien who are conducted by marriage alone Chap. 3. 
the to liberty and 3 3 who have a mind which dates 
not think, a heart which dares not feel, eyes which dare not 


ar: ſee, ears which dare not hear, who appear only to ſhew 
i @ themſelves filly, condemned without intermiſſion to trifles 
ind precepts, have ſufficient inducemenits to lead them on 
to marriage: it is the young men that want to be encouraged. 


CHAP./X 
dat it is that determines to Marriage. 


HERE VER; a place is found in which two per- Chap. 1c. 
ſons can live commodiouſly, there they enter into 
marriage. Nature has a ſufficient propenſity to it, whey 
-unreſtrained by the diſhculty of ſubſiſtence. 
e A riſing people increaſe and multiply extremely. This is, 
) becauſe with them it would be a great inconveniency to live 
. . m 
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BOOK in celibacy; and none to have many children. The conitrary 
XXIII. of which is the caſe when a nation is formed. 


C H A * XI. . 
Of the Severity of Goverment. 


. Chap.!7. N HT EN Who have abſolutely nothing, fuch as begg; 
M have many children. This da from their bein 
in the caſe of a rifing peoople : it coſts the father nothing to 

ive his art to his offspring, who even in their infancy are 

e inſtruments of this art. 'Theſe people multiply in a rich 

or ſuperſtitious country, becauſe they do not ſupport the 

burthen of ſociety 3 but are themſelves the burthen. But 
men who are poor, only becauſe they live under a. ſevere 
government; who regard their fields leſs as the ſource. of 

their ſubſiſtence, than as a cauſe of vexation; theſe men, I 

fay, have few children : they have not even ſubſiſtence for 

themſelves ; how then can they think of dividing it? they 

are unable to take care of their own, perſons, when they are 

fick ; how then can they attend to the wants of creatures 
whoſe infancy is a continual ſickneſs ?_ | 

It is pretended by ſome who are apt to talk of things which 

they have never examined, that the greater the poverty of 

the ſubjects, the more numerous their families: that the 

more they are loaded with taxes, the more induſtriouſly. they 

endeavour to put themſelves in a ſtation in which they will 

be able to pay them: two ſophiſms, which have always de- 

a ſtroyed, and will for ever be the deſtruction of monarchies. 

Le The ſeverity of government may be carried to ſuch an ex- 

the Weſt treme, as to make the natural ſentiments deſtructive of the 

Indies, by natural ſentiments themſelves. Would the women of (i) Ame- 


— rica have refuſed to bear children, had their maſters been leſs 
A eddi 97 : . | 
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rary 


ur 20 
Of the number of Males and Females in different Countries. 


Have already obſerved (+), that there are born in Europe g O OK 
rather more boys than girls. It has been remarked, that xx1n. 
in * Japan there are born rather more girls than boys : all Capes * 
hings compared, there muſt be more fruitful women in 2 . 
Japan than in Europe, and conſequently it muſt be more po- 

pulous. : 

| We are informed (Y), that at Bantam there are ten girls (4 — 
o one boy. A diſproportion like this muſt cauſe the num- — bag 
ber of ſamilies there, to be to the number of thoſe of other cli- contributed 
mates, as 1 to 55 ; Which is a prodigious difference. Their to — 


families may be much larger indeed; but there muſt be few 1 
men in circumſtancesſufficient to provide for ſo large a family. india Com- 


8 A228 -N EFEA SAE 


| pany, vol. 2. 
— 2 — PF.347. 
CHAP. XIII. | | 
Of Sea-port Towns. g 


N ſea- port towns, where men expoſe themſelves to a thou- Chap. 13. 
{and dangers, and go abroad to live or die in diſtant cli- 

ates, there are fewer men than women : and yet we ſee 

ore children there than in other places. This proceeds 

rom the greater caſe with which they procure the means of 
ubſiſtence. Perhaps even the oily parts of fiſh are more 

proper to furniſh that matter which contributes to generation. 

This may be one of the cauſes of the infinite number of peo- 

le in + Japan and China g, where they live almoſt wholly on () see Du 
m) fiſh, If this be the caſe, certain monaſtic rules, wich Halce, tom. 
blige the monks to live on fiſh, mult be contrary to the ſpirit 2. p. 139— 
f the legiſlator himſelf. ee NE WO 


* See Kempſer, who gives a computation of the people of Meaco. © 
+ Japan is compoſed of a number of iſles, where there are many banks, and 
de ſea is there extremely full of fiſh. © 

China abounds in rivers. | 
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CHAT. N. _ 
| ö P 
Of the production of the Earth which requirs a greater or lM . 
Number of Men. 2 
22 - ASTURE lands are but little peopled, becaule they " 


find employment only for a few. Corn lands employ och 
a great many men, and vineyards infinitely more. f 
It has been a frequent complaint in England *, that the is. 825 
creaſe of paſture land diminiſhed the inhabitants; and it haz 
been obſerved in France, that the prodigious number of 
_ vineyards is one of the great cauſes of the multitude of BF tha 
people. | x 
hoſe countries where coal-pits furniſh a proper ſubſtance oo 


Chap. 14. 


for fuel, have this advantage over others, that not having the = 
ſame occaſion for foreſts, the lands may be cultivated. * 
In countries productive of rice, they are at vaſt pains in -. 
watering the land; a_great number of men muſt therefor - 
be employed. Beſides, there is leſs land required to furniſh WM xe. 
8 ſubſiſtence for a family, than in thoſe which produce other eq 


kinds of grain. In fine, the land which is elſewhere en- ua 7 
ployed in raiſing cattle, ſerves immediately for the ſubſiſtence ¶ ot 
of man; and the labor, which in other places is performed 
by cattle, is there performed by men; ſo that the culture ot 
the ſoil becomes to man an immenſe manufacture. 


CHAP. XV. | 
Of the Number of Inhabitants with relation to the Arts 


chap. 15. W. HEN there is an Agrarian law, and the lands are 
. 7 - equally divided, the country may be extremely well 
peopled, though there are but few arts ; becauſe every citi- 

zen receives from the cultivation of his land whatever is ne- 


ceſſary for his ſubſiſtence, and all the citizens together con- 


®* The greateſt number of the ietors of land, ſays biſhop Tornet, find- 
ing more profit in ſelling their wool than their corn, incloſed their eſtates: 
the commons, ready to periſh with hunger, roſe up in arms ; they inſiſted on: 
diviſion of the lands: the young king even wrote on this ſubject. And proch- 
mations.were made againſt thoſe whoincloſed their lands. Abridg. of the Hi. 7 


gbe 
ſume 
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ſume all the fruits of the earth. Thus it was in ſome re- 
ublics. | | 

b In our preſent ſituation, in which lands are unequally diſ- 

tributed, they produce much more than thoſe who cultivate 

them are able to conſume : if the arts, therefore ſhould be 


r le 
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BO OK 
XXIII. 
Chap. 15. 


neglected, and nothing minded but agriculture, the country 


the I could not be peopled. Thoſe who cultivate, or employ 
pla others to cultivate, having corn to ſpare, nothing would en- 
„gage them to work the following year: the fruits of the 
e. earth would not be conſumed by the indolent ; for theſe 
tha BY would have nothing with which they could purchaſe them. 
. is neceſſary then that the arts ſhould be eſtabliſhed, in order 
© 0 BY that the produce of the land may be conſumed by the la- 
Ro bourer and the artificer. In a word, it is now proper that 
the BY own uſe. For this purpoſe, they muſt have a defire of en- 
. WF joying ſuperfluities ; andtheſe they can receive only from the 
: 1 artificer. | : 
0 The machines deſigned to abridge art, are not always uſeful. 
* If a piece of workmanſhip is of a moderate price, ſuch as is 
" WW cqually agreeable to the maker and the buyer, thoſe machines 
©" i which would render the manufacture more ſimple, or, in 
= other words, diminiſh the number of workmen, would be 
8 ; pernicious. And if water-mills were not every where eſta- 
©" I bliſhed, I ſhould not have believed them ſo uſeful as is pre- 
tended, becauſe they have deprived an infinite multitude of 
their employment, a vaſt number of perſons of the uſe of 
water, and great part of the land of its fertility. 


— — 
CHAP. XVI. 


The Concern of the Legiſlator in the Propagation'of the Species. 


atly on circumſtances. There are countries, in 
ch nature does all ; the legiſlator then has nothing to do. 
1 What need is there of inducing men by laws to 2 
n: vhen a fruitful climate yields a ſufficient number of inhabi- 
i on -& Some times the climate is more favorable than the 
oil; le multiply, and are deſtroyed by famine: this 
Jdc caſe of Ch. = his d 

me expoſes his children. In Tonquin (), the ſame cauſes p 


many ſhould cultivate much more than is neceffary for their 


R pony ATIONSon the number of citizens depend Chap. 16. 
whi 


ina. Henee a father ſells his daughters, and (=) Dam- 


piere's 


duce the ſame effects; ſo we need not, like the Arabian ges, 


Ff2 travellers 
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BOOK travellers mentioned by Renaudot, ſearch for the origin of 

n. this in their ſentiments (o) on the metempſychoſis. | 

(e) Ibid. For the ſame reaſon, the religion of the iſle of Formoſa () 

pag. 167. does not ſuffer the women to bring their children into the 

(p) See the world, till they are thirty-five years of age: the prieſteſs be. 
fore this age, by bruiſing the belly, procures abortion. 


of Voyages 
that contri- 


buted to the — SID DICE 
eſtabliſh- 


Eaſt-lndia „ ©» 
vel. : x Of Greece, and the Number of its Inhabitants. 


Chap. 1j. T HAT effect which in certain countries of the eaſt 
ſprings from phyſical cauſes, was produced in Greece 
by the nature of the government. 'The Greeks were a great 
nation, compoſed of cities, each of which had a diſtinct go- 
vernment and ſeparate laws. ny had no more the ſpirit 
of conqueſt and ambition, than thoſe of Swiſſerland, Holland 
and Germany, have at this day. In every republic the le- 
giſlator had in view the happineſs of the citizens at home, 
and their power abroad, leſt it ſhould prove inferior * to that 
ot the neighbouring cities. Thus, with the enjoyment of a 
ſmall territory and great happineſs, it was eaſy for the nun- 
ber of the citizens to increaſe to ſuch a degree as to become 
burthenſome. This obliged them inceſſantly to ſend out 
colonies 4; and, as the Swiſs do now, to let their men out 
to war. Nothing was neglected that could hinder the too 
great multiplication of children. 

They had amongſt them republics, whoſe conſtitution was 
very remarkable. The nations they had ſubdued were obliged 
to provide ſubſiſtence for the citizens. The Lacedæmonians 
were fed by the Helotes, the Cretans by the Periecians, and 
the Theſſalians by the Peneſtes. They were obliged to have 
only a certain number of freemen, that their ſlaves might be able 
to furniſn them with ſubſiſtence. It is a received maxim̃ in our 
days, that it is neceſſary to limit the number of regular troops: 
now the Lacedæmonains were an army maintained by the 

—_ ; without this the — _ _ all the advan- 
tages of ſociety, would increa ond number, and the la- 
— be overloaded. _ 25 


pon it was proper therefore that this army ſhould 


„ In yalor, diſcipline, and milltary exerciſes. - | 
+ The Oauls, who were in the ſame circumſtances, acted in the 3 
a e 


rage propagation, as was moſt convenient, by honors, ſhame l 
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The politics of the Greeks were particularly employed in BOOK 

regulating the number of citizens. Plato (q) fixes them at five — 

thouſand and forty, and he would have them ſtop or encou- (9) Repub. 
. . 

and the advice of the old men; he would even (r) regulate the (70 Ibid. 

number of marriages, in ſuch a manner, that the republic 

might be recruited without being overcharged. 

If the laws of a country, ſays Ariſtotle (7), forbid the ex- (-) Polit. 
poling of children, the number of thoſe brought forth ought = * 
to be limited. If they have more than the number pre- 
{cribed by law, he adviſes (7) to make the women miſcarry () Ibid. 
before the foetus be formed, | | 

The ſame author mentions the infaridus means made uſe 
of by the Cretans, to prevent their having too great a number 
of children; a proceeding too indecent to repeat. 

There are places, fays Ariſtotle () again, where the laws (/) polit. 
give the privilege of being citizens to ſtrangers, or to baſtards, lib, 3. cap. 
or to thoſe whoſe mothers only are citizens ; but as ſoon as 3- 
they have a ſufhcient number of people, this privilege ceaſes. 

The ſavages of Canada burn their priſoners ; but when they 
have empty cottages to give them, they receive them into 
their nation, | 

Sir William Petty, in his calculations, ſuppoſes that a man 
in England is worth what he would fell for at Algiers *. This 
can be true only with reſpe& to England. There are coun- 
tries where a man is worth nothing, there are others where 
he is worth leſs than nothing, 


D 
CHAP. XVIII. 
Of the State and Number of People before the Romans. 
TAL X, Sicily, Aſia Minor, Gaul and Germany, were Chap. 18. 
nearly in the fame ſtate as Greece ; full of ſmall nations, 
t abounded with inhabitants, they had no need of laws 
to incregſe their number. | 
Sixty dy ſterling. | , 
CHAP. 
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hes CH AP. XIX. 
Of the Depopulation of the Globe. 


not 3 LL theſe little republics were ſwallowed up in a large 
XXII. one, and the globe inſenſibly became depopulated: in 
Chap. 19. order to be convinced of this, we need only conſider the ſtate 
of Italy and Greece, before and after the victories of the 
Romans. 


« You will aſk me, ſays Livy (x), a the Volſci could find 


cc ſoldiers to ſupport the war, after having been ſo often defeated. 
() Lib. 6.“ There muſt have bee formerly an infinite number of people in 
| „ thoſe countries, which at preſent would be little better than a 

« deſart, auere it not for a few ſoldiers and Roman ſlaves.” 
The oracles have ceaſed, ſays Plutarch, berauſe the places 
« where they ſpoke are deſtroyed. At preſent tue can ſcarcely 

&« find in Greece three thouſand men fit to bear arms.” 

(y) Lib. 3. 1 ſhall not deſcribe, ſays Strabo (y), Epirus, and' the adja- 
P. 496. cent plates ; becauſe theſe countries are entirely deſerted. Thi 
I «© depopulation, which began long ago, till continues ; fo that the 
« Roman foldierr encamp in the houſes they have abandoned.” We 
find the cauſe 'of this in Polybius, who ſays, that Paulus 
Emilius, after his victory, deſtroyed ſeventy cities of Epirus, 
and carried away a hundred and oy thoul d ſlaves. ' 


OO 9 EEE 
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CHAP. XX. 


T, Lat the Romans were under a Neceſſity of making Laws, to en. 
3 courage the Propagation of the Species. 


Chap. 2c. HE Romans; by deſtroying others, were themſelves 

deſtroyed : inceſſantly in action in the heat of battle 
and in the moſt violent attempts, they wore, out like a wea- 
pon kept conſtantly in uſe. 

I ſhall not here ſpeak of the attention with which they ap- 
plied themſelves to procure * citizens in the room of thoſe 
they loſt, of the aflociations they entered into, the privileges, 
they beſtowed, and of that immenſe nurſery o citizens, 


I have treated of this in the Conſederations on the ee riſe and declin- 
4 of the Roman grandexrs : 
thei 
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number, not of their citizens, but of their men; and as theſe {- 
were the people in the world, who knew beſt how to adapt 

their laws to their projects, an examination of their conduct, 

in this reſpect, cannot be a matter of indifference, 


1 2 M Ne fil" * ps! 
; .C H A P. XXI. 7 


Of the Laws of the Romans relating zo. the Propagation of the 
Tok . 1 64s PEectes. 


H E ancient laws of Rome endeavoured greatly to in- 
1 cite the citizens to marriage. The ſenate — the hp. 27 
people made frequent regulations on this ſubject, as Auguſtus 
fays-in his ſpeech related by Dio. (z). () Lib, 56. 
Dionyſius Halicarnaſſeus (a) cannot believe, that after the (a) Lib. 2 
death of three hundred and ſive of the Fabii, exterminated 
by the Veientes, there remained no more of this family but 
one ſingle child; becauſe the ancient law, which obliged 
every citizen to marry, and to educate all his children, * was 
ſtill in force. | | 
independently of the laws, the cenſors had a particular eye 
upon marriages, and according to the exigencies of the re- 
public, engaged them to it by + ſhame and by puniſhments. 
The corruption of manners that began to take place, con- 
tributed vaſtly to diſguſt the citizens againſt 1 which 
was painful to thoſe who had no taſte for the pleaſures of in- 
nocence. This is the purport of that ſpeech (5) which Me- (3) 1, ;, ig 
tellus Numidicus, when he was cenſor, made to the people: Aulus Gel- 
«. If it were poſſible for us. to do without wives, ue ſbould deliver lius, lib. x. 
c ourſelves from this evil: but as nature has ordained that wwe 
« cannot live very. happily with them, nor ſubſift without them, 4we 
i ought to have more regard to our own preſervation, than to tran- 
« ent gratifications.” ' | | 
The corruption of manners deſtroyed thecenſorſhip, which, 
was itſelf eſtabliſhed to deſtroy. the corruption of manners > 
for when this. depravation became general, the cenſor loſt 
his power (e). IA n (e) See 
what I have 


In the year of Rome 277. | = | * * ſaidin book 
+ See what was done in this reſpect in T. Livy, hb. 45. The Epitome of 5. chap, 19. 
T. Livy, lib. 59. Aulus Gellius, Lb. . cap. 6. Valerius Maximus, lib. a. cap. | 


19, | | 
Civil 


* 
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BOOK Civil diſcords, trjumvirates, and proſcriptions, weakene{ 
— Rome more than any war ſhe had hitherto engaged in. They 
P-37- left but few citizens *, and the greateſt part of them nn 
ried. To remedy this laſt evil, Cæſar and Auguſtus re- eſta 
(d) See bliſhed the cenſorſhip, would even be (d) cenſors them. 
mo. 43- ſelves. Cæſar gave (e) rewards to thoſe who had many chi. 
lus 3 dren. All ( women under forty-five years of age, why 
had neither uſband nor children, were forbid to wear jewels, 
(e) * or to ride in litters; an excellent method thus to attack cel. 
lid. 43. — bacy by the power of vanity. The laws of Auguſtus ( 
yori " were more preſſing : he impoſed () new penalties on ſuch 
chap. 20. as were not married, and encreaſed the rewards both of thoſe 
Appian, lib. who were married and of thoſe who had children. Tacitus 
ee & calls theſe Julian laws (i); to all appearance they were 
( f) Euſe- founded on the ancient: rogulations made by the ſenate, the 
biue, in his people, and the cenſors. f 
ary _ 'Fhe law of Auguſtus met with innumerable abſtacles ; 
* * and thirty-four years (i) after it had been made, the Roman 
0 . knights inſiſted on its being aboliſhed, He placed on one 
— of ; fide ſuch as were married, and on the other fide thoſe wha 
(7) Yulia were not : theſe laſt appeared by far the greateſt number; 
r571ti4nee, upon which the citizens were aſtoniſhed and confounded, 
2 lib. Auguſtus, with the gravity of the ancient ed addreſſed 
7 65 in ne them in this manner : 
year or * JW hile ſickneſs aud war ſnatch away ſo many citizens, WY 
Rome 762. « muff become of this flate if marriages are no longer contracted ? 
Dio, lib. 5. 6 the city does not conſiſt of Houſes, of portices, of public Places, bit 
& of inhabitants. You do not fee men, like thoſe mentioned in Fable, 
« ſtarting out of the earth to take care of your affairs. Your ce- 
4 libacy is. not owing to the defire of living alone : for none of 
„ voti ent or fleeps by Sime If. You only ſeek to enjoy your irregu- 
« larities undiſlurbed. Do you cite the example of | the Veſtal Vir. 
*« pins? if you preſerve — the laws of Chaſtity, you ought to be 
« puniſhed like them. You are equally bad citizens, whether your 
c example has an influence on the reſt of the world, or whether it 
« be diſregarded. 17 y only uietu is the per petuity Th the republic. 
I have increaſed the penalties of thoſe who have diſebeyed ; and 
« with re e wee , they are ſuch, as I da not know whether 
ce virtue has ever received greater. For leſs will a thouſand men 
e expoſe life itſe;f ; and yet will not theſe engage you to take a wife, 
« and provide fe ar children? 


#* Czſar, after the civil war, having made a ſurvey of the Roman citizens, 
found there were no more than one hundred and fifty thouſand heads of fami- 
hes. Fiorus t epitome of Livy, I 7th decad. 

+ I have abridged this ſpeech, which is of a tedious length ; ; it is to be found 
m iq, lib. 5 6: 


He 


OF LAWS, 8 105 


He made a law, which was called after his name, Julia, BOOK 
and Papia Poppea, from the names of the conſuls (/) for part —— 
of that year. The greatneſs of the evil appeared, even in „Marcus 
their being elected: Dio (m) tells us, that they were not Papius Mu- 
married, and that they had no children. —_— 

This decree of Auguſtus was properly a code of laws, and — —.— - 
a ſyſtematic body of all the regulations that could be made Dio, lib. 56, 
on this ſubject. The Julian * laws were incorporated into (=) Ibid. 
it and received a greater ſtrength. It was ſo extenſive in 
its uſe, and had an influence on ſo many things, that it formed 
the fineſt part of the civil law of the Romans. 

We find + parts of it diſperſed in the precious fragments 
of Ulpian, in the laws of the Digeſt, collected from authors 
who wrote on the Papian laws, in the hiſtorians and others 
who have cited them, in the Theodoſian code, which aboliſhed 
them, and in the works of the fathers, who have cenſured 
them, without doubt, from a laudable zeal for the things of 
the other life, but with very little knowledge of the affairs of 
this. - | 

Theſe laws had many heads t, of which we know thirty- 
five. But to return to my ſubje& as ſpeedily as poſſible, I 
ſhall begin with that head, which Aulus Gellius (=) informs ( Lib. 2 
us was the ſeventh, and relates to the honors and rewards cap 15. 
granted by that law, 

The Romans, wha for the moſt part ſprung from the cities 
of the Latins, which were Lacedzmonian (o) colonies, and () Dionyf, 
had received a part of their laws even from thoſe cities ||, Halicarnef- 
had, like the Lacedæmonians, ſuch veneration for old age, ſeus. 
as to give it all honor and precedency. When the repub- 
lic wanted citizens, ſhe granted to marriage, and to a num- 
ber of children, the privileges which had been given to age (p). (2) Aulus 
She granted ſome to marriage alone, independently of the chil. Sellius, lib. 

2 — it: this was called the right 


* The 14th title of the fragments of Ulpian diſtinguiſhes very rightly be- 8 
tween the Julian and the Papian law 
James Godſrey has made a collection of theſe. 
The 35th is cited in the 19th law . de ritu nuptiarum. 
The deputies of Rome, who were ſent to ſearch into the laws of Greece, 
Kent to Athens, and to the citics of Italy. 
eren; 
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BOOK dren ; and which aone could deprive them of but ſuch as hae 
—— a greater number. 

6 privileges were very extenſive. The married men, 
who had the molt children, were always preferred “, whether 
in purſuit, or in the exerciſe of honors. The conſul, who 

(O, Aulus had the moſt numerous offspring, was the (7) firſt who re. 
— N ceived the faſces; he had his choice of the /- ) provinces: 
(2 Tacitus, the ſenator, who had moſt children, had his name written 
Ana. lib. firſt in the catalogue of ſenators, and was the firſt in giving 
( , his opinion (t) in che ſenate, They might even ſtand ſooner 
) See Law . a 
6.4 5-4 than ordinary for an office, becauſe every child gave : 
Decurim., diſpenſation of a year (2). If an inhabitant of Rome had 
(-)See g. three children, he was exempted from all troubleſome offices 
3 600. The free-born women who had three children, and the 
(x) Law it freed-women who had four, paſſed (y) out of that perpetual 
_ — tutelage, in which they had been (z) held by the ancient laws 


— of Rome. | | 
KEE 6 As they had rewards, they had alſo penalties f. Thoſe 


/ Frag. of who were not married, could receive no advantage from the 


tarch, life of The Romans, ſays Plutarch 5, marry only to be heirs, and 
Numa. not to have them. | 
The advantages which a man and his wife might receive 
from each other by will J, were limited by law. If they had 
children of each other, they might receive the whole ; if not, 
they could receive only a tenth part of the ſucceſſion on the 
accountof marriage; and if they had any children by a former 
venter, as many tenths as they had children, 
(e) Fragm. If a huſband abſented himſelf (a) from his wife on any 
of Ulpian, other cauſe than the affairs of the republic, he could not in- 
tit, I6.9 7+ herit from her. | 
The law gave toa ſurviving huſbandor wife two years * to 
marry again, and a ycar and a half in cafe of a divorce. The 


| Ulpian, tit. vill of any perſon that was not a relation ; and thoſe who, 
| ; 2 15. being married, had no children, could receive only half || 
| 


„Tacitus, lib. 2 Ut numeru lilerorum in candidatis prepolleret, quod lex jubebat 

See the fragments of Ulpian, tit. 14, 15, 16, 17, and 18, which compoſe 
one of the moſt valuable piec:s of the ancient civil law of the Romans. 

t Sozom, lib. 1. cap. 9. they could receive from their relations. Frag. of 
Ulpian, tit. 16.4 1. E I 

| Sozom. lib. i. cap 9, & leg. unic. rod. Theod. de Infirm. penis cælil. © 
f orbit. | 
| Moral zwo, of the love of fathers towards their children 


| © See a more particular account of this in the fragm. of Ulpian, tit. 15. 
and 16. | 

| ** Fragm. of Ulpian, tit. 14. It ſeems the firſt Julian laws allowed three years. 
| Speech of Auguſtus in Dio, lib. 56. Suetonius, life of Auguſtus, cap - 34. Other Ju- 
tan laws granted but one year: the Papian law gave two. Fragm. 2 1185 
. | | athers 
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ethers who would not ſuffer their children to marry, or refuſed BOOK 

o give their daughters a portion, were obliged to do it by the XXII. 

m agiſtrates ” Chap. 21. 
They were not allowedto betroth, when the marriage was 

to be deferred for more than two years (b) ; and as they (4) See Dio, 


15 could not marry a girl till ſhe was twelve years old, they — * 
es. Nrould not be betrothed to her, till ſne was ten. The law - 
— . * in 
tten {would not ſuffer them to trifle (c) to no purpoſe ; and under Octavio, 


pretence of being betrothed, to enjoy the privileges of mar- 51 8 
ried men. J Dio, 

n 5 d 

It was contrary to law, for a man of ſixty to marry (d) a — — 


woman of fifty. As they had given great privileges to mar- Dio, the 
ried men, the law would not ſuffer them to enter into uſeleſs You of 
marriages. For the ſame reaſon, the Calviſian Senatus Con- lib. - 
ultum declared the marriage of a woman above fifty, with a (% Fragm, 
man leſs than ſixty, to be (-) unequal: ſo that a woman of ef Ulpian, 
fifty years of age could not marry, without incurring the pe- — * 
nalties of theſe laws. Tiberius added {f) to the rigor of the law, 1 
the Papian law, and prohibited men of ſixty, from marrying wo- ei. 
ho, nen under fifty; ſo that a man af ſixty could not marry in — Frag. of 
any caſe whatſoever, without incurring the penalty. But . * Fran 
Claudius abrogated (g) this law made under Tiberius. )] See 
All theſe regulations were more conformable to the cli- Suetonius in 
mate of Italy, than to that of the North, where a man of ſixty CR 
nad {cars of age has ſtill a conſiderable degree of ſtrength ; and G Ses 1 
where women of fifty, are not always paſt child-bearing, etonius, life 
tte That they might not be unneceſſarily limited in the choice 2 Claudius, 
they were to make, Auguſtus permitted all the free-born ci- hs — 
tizens, who were not ſenators (%), to marry freed-women (i). of Ulpian, 
The Papian (+) law forbad the ſenators marrying freed-wo- tit. 25.4 3. 
men, or thoſe who had been brought up to the ſtage z and 9% Pied 
from the time of (/) Ulpian, free-born perſons were forbid of Ulpian, 


to 00 erty women who had led a diſorderly life, whohad played tit. 13. 
he in the theatre, or who had been condemned by a public ſen- 222 


tence. This muſt have been eſtabliſned by a decree of the in Dio, lib. 
% ſenate. During the time of the republic they had never 56. 
oſe made laws like theſe, becauſe the cenſors corrected this kind A 


of diſorders as ſoon as they aroſe, or elſe prevented their — 'P "9 
- 9 Frilng. | and the 


& | Conſtantine (m) made a law, in which he comprehended, 44th law, ff. 
in the prohibition of the Papian law, not only the ſenators, 1 egg 


| | {1) Fra 
15- Wii. 14. Theſe laws were not agreeable to the people; Auguſtus therefore 8 
ſoftened or ſtrengthened them, as they were more or leſs diſpoſed to comply tit. 13. 
with them, and 16, 

* This was the 35th head of the Papian law. Leg. 19. ff. de rito nuptiarum. (m) Sce 
IS : = 8 Go ? ; but Law in cod, 
- dite natur. lib, 
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BOOK but even ſuch as had a conſiderable rank in the ſtate, without 

XXIII. mentionin rſons in an inferior ſtation : this conſtit 
Cha 21. 8 5 2 ® | uted 
Van the law of thoſe times. Theſe marriages were therefore ng 
longer forbidden, but to the free-born comprehended in the 


(=) Novell. law of Conſtantine. Juſtinian () however abrogated thy 


177. law of Conſtantine, and permitted all forts of perſons t 
contract theſe marriages : and thus we have acquired ſo fatal 


a liberty, 

It is evident, that the penalties inflicted on ſuch as married 
contrary to the prohibition of the law, were the ſame as thoſe 
inflicted on perſons who did not marry. 2 marriages 
did not give them any civil advantage (o); for the dowr 

24 88 was confiſcated (9) * the death of * wife. 10 
libertorum, F Auguſtus having adjudged the ſucceſſion and legacies of 
85 n thoſe, whom theſe laws had declared incapable, to the public 
16.6 2. treaſury *, they had the appearance rather of fiſcal, than of 
6 Fragm. political and civil laws. The diſguſt they had already con- 
of Ulpian, ceived at a burden which appeared too heavy, was increaſed 
5 . by their ſeeing themſelves a continual prey to the avidity of 
26. chap. the treaſury, On this account, it became neceſſary, under 
I 3. Tiberius, that + theſe laws ſhould be ſoftened, that Nero 
2 . ſhauld leſſen the rewards given out of the treaſury to the 
duets. informers, that Trajan (r) ſhould put a ſtop to their plunder. 
ing, that Serverus || ſhould alſo moderate theſe laws, and that 
the civihans ſhould conſider them as odious, and in all their 

deciſions deviate from the literal rigor. 
Beſides, the emperors enervated { theſe laws, by the privi- 
leges they granted, af the rights of huſbands, bf children, and 
(-) See the of three children. More than rhis, they gave /-) particular 
31ſt law ff. perſons a diſpenſation from the penalties of theſe laws. But 
the regulations eſtabliſhed for the public utility, ſeemed inca« 

pable of admitting an allevation. 

It was highly reaſonab e, that they ſhould grant the rights 


of children to the veſtals J, whom religion retained in a ne- 


Except in certain caſes, See the Fragment of Ulpian, tit 18. and the only 
law in Cod. de Caduc. tollend, 7 

+ Relaturm de maderanda Papia Poppea, Tacit. Annal. lib, 3, page 117. 

He reduced them to the fourth part. Suctonius in Nerone, cap. 10. 

Severus extended even to twenty-five years for the males, and to twenty 
for the females, the time fixed by the Papian law, as we fee by comparing the 
Fragment of Ulpian, tit, 16, with what Tertullian ſays, Apol. cap. 4. 

Q P. Scipio, the cenſor, complains, in his ſpeech to the people, of the abuſes 
which were already introduced; that they received the ſame privileges for 
adopted, as for natural children. Aulus Gellius, lib. 5. cap. 19. 

1 Auguſtus, in the Papian law, gave them the privilege of mothers. See Die, 
lib. 66, Numa had granted them the ancient privilege of women who had thre: 
children, that is, of having no guardian. Plutarch, life of Numa. 

| ceſſary 
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ceſſary virginity : they gave, in the ſame manner, the privi- BOOK- 
lege of * married mento ſoldiers, becaufe they couldnot marry. 2 
It was cuſtomary to exempt the emperors from the conſtraint oy 


of certain civil laws. Thus Auguſtus was freed from the 


the Nconſtraint of the law, which limited the power of (2) en- () Leg. 
1s to Wfranchiſing, and of that which ſet bounds to the right of (#) ne — 


bequeathing by teſtament. Theſe were only particular caſes: ,;uis.y 1. 
but, at laſt, diſpenſations were given without diſcretion, and 15 Dio, 


rried the rule itſelf became no more than an exception. ib. 55+ 
hoſe The ſets of philoſophers had already introduced in the 
ages ¶ empire a diſpoſition that eſtranged them from buſineſs, a diſ— 


poſition which could not gain ground in the time of the + re- 

public, when every body was employer in the arts of war 

s of Wand peace. From hence aroſe an idea of perfection, as con- 

iblie N nected with a life of ſpeculation ; from hence an eſtrange- 

n of nent from the cares and embaraſſments of a family. The 

con · ¶ chriſtian religion coming aſter this philoſophy, fixed, if I may 

aſed make uſe of the expreſſion, the ideas which that had only 

y of prepared. | 

nder MF Chriſtianity ſtamped its character on juriſpradence ; ſor 

Nero empire has ever a connexion with the priefthood. This is 

he t viſible from the Theodofian code, which is only a colleCti- 

der. No nof the decrees of the chriſtian emperors. | 

that A panegyriſt (x) of Conſtantine ſays to that emperor, , & oy 

heir MW © Your /aws were made only to correct vice, and to regulate man- 2 woe 
« ners : you have ſtripped the ancient laws of that artifice, gyrice Con- 

ivi- | © which ſeemed to have no other aim than to lay ſnares for ſun- 1 mm mas 

and “ plicity.” | a 

ular It is DE that the alterations made by Conſtantine took ek 

But their riſe, either from ſentiments relating to the eſtabliſhment 3: in the 

1ca« Wl of Chriſtianity, or from ideas conceived of its perfection. * 
From the Grit, proceeded thoſe laws which gave ſuch autho- ii matermic, 

hts W rity to biſhops, and which have- been the foundation of the maternique 

ne- eccleſiaſtical juriſdiction: from hence thoſe laws which 87% *6: 

weakened paternal authority (y), by depriving the father of lau in the 

his property in the poſſeſhons of his children. To extend a fame code, 


new religion, they were obliged to take away the dependance 2 gve 


of children, who are always leaſt attached to what is already freedom. 
1 | 
This was grante.l them by Claudius. Dio, lib. 60. 
7 See, in Cicero“: Offices, his ſentiments on this ſpirit of ſpeculation. 
The 
Dis, 
arer 
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BOOK The laws made with a view to Chriſtian perfection, were 
. 9 l 4 more particularly thoſe by which the (z) penalties of the Pr. 
(=) E pian laws were aboliſned; the unmarried were equally ex. 
unic. cos, empted from them, with thoſe who being married had ng 

La children. | 

por. l. = & Theſe laws ere eftabliſhed, ſays an eccleſiaſtic (a) hiſts. 

& coits © rian, as if the er mm of the human ſpecies was an effed 

(-) Sozo- « of our care; inflead of being ſenſible that the number is increaſed 

oe z, © or diminiſhed, according to the order of Providence.” 

* Principles of religion have had an extraordinary influence 
on the propagation of the human ſpecies. Sometimes they 
have promoted it, as amongſt the Jews, the Mahometang, 
the Gaurs, and the Chineſe ; at others, they have put a damp 
to it, as was the caſe of the Romans upon their converſion 
to Chriſtianity. 

They every where inceſſantly preached up continency ; a 
virtue the more perfect, becauſe in its own nature it can be 
practiced but by very few. 

Conſtantine had not taken away the decimal laws which 
granted a greater extent to the donations between man and 
wife, in proportion to the number of their children: Theo- 

(21 Leg. 2. doſius the younger (b) abrogated even theſe laws. 

33 Juſtinian declared all thoſe marriages (c) valid, which had 

Fer. Liler. been prohibited by the Papian laws. Theſe laws require people 

Leg. to marry again: Juſtinian granted (d) privileges to thoſe who 

cod , did not marry again. 

axpfits. By the ancient inſtitutions, the natural right which every 

(4) Novell. one had to marry, and beget children, could not be taken 

* l AWAY. Thus when they received a (e) legacy, on condition 

NN of not marrying, or when a patron made his (5) freed-man 

(e) Leg. ſwcar, that he would neither marry nor begit children, the 

54. i. d Papian law annulled both the (g) condition and the oath. 

_ The clauſes, on continuing in widowhood, eſtabliſhed amongſt 

(f) Leg. 5. us, contradict the ancient law, and deſcend from the conſtitu- 

S4. & jure tions of the emperors, founded on ideas of perfection. 


5 Tal in There is no law that contains an expreſs abrogation of the 


bis ſentences, Privileges and honors, which the Romans had granted to 


lib. 3. tit. marriages, and to a number of children. But where celibacy 
4 315- had the pre-eminence, marriage could not be held in he- 
| nor; and ſince they could oblige the officers of the public 
revenue to renounce ſo many advantages by the abolition of 
the penalties, it is eaſy to perceive, that with yet greater eaſe 
they might put a ſtop to the rewards. _ 
The ſame ſpiritual reaſon which had permitted celibacy, 
ſoon impoſed it even as neceſſary. God forbid, that I ſhould 


here 
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here ſpeak againſt celibacy, as adopted by religion: but who B O O k 
can be ſilent, when it is built on libertinſm; when the two XXIII. 
ſexes corrupting each other, even by the natural ſenſations —— 
themſelves, fly from a union which ought to make them bet- 
ter, to live in that which always renders them worſe ? 

[t is a rule drawn from nature, that the more the number 
of marriages 1s diminiſhed, the more corrupt are thoſe who 
have entered into that ſtate : the fewer married men, the leſs 
fidelity is there in marriage; as when there was more thieves, 
more thefts are committed. 


———C—— . 
CH: AF.-: ANE 


Of the expofeng of Children. 


g H E Roman policy was very good, in reſpect to the ex- hp 23. 
ich poſing of children. Romulus, ſays D onyſius Halicar- 15 
ind naſſeus (5), laid the citizens under an obligation to educate lol Frag 
o- all their male children, and the eldeſt of their daughters. If Rome, 
the infants were deformed and monſtrous, he permitted the lib. 2. 
ad WW expoſing them, after having ſhewnthem tofive of their neareſt 
ple WW neighbours. | 3 
ho Romulus did not ſuffer (i) them to kill any infants un- 22 
der three years old: by which means he reconciled the law | you 
iy chat gave to fathers the right over their children of life and lib. 2. 
en death, with that which prohibited their being expci<--.. 
In We find alſo in Dionyſius Halicarnaſſeus (, that the law (#) Lib. 9. 
1 which obliged the citizens to marry, and to educate all their 
ie children, was in force in the 277th year of Rome: we ſee 
h, that cuſtom had reſtrained the law of Romulus, which per- 
ſt mitted them to expoſe their younger dadghters. 
I Wehaveno knowledge of what the law of the twelve tables 
(made in the year of Rome 301%, appointed with reſpect to 
e the expoſing of children, except from a patlage of Cicero ( 9 Fury 3. 
who, ſpeaking of the office of tribune of the people, ſays, that Y 
ſoon after its birth, like the monſtrous infant of the law of 
the twelve tables, it was ſtifled : the infant that was not mon- 
ſtrous, was therefore preſerved, and the law of the twelve 
tables made no alteration in the preceding inſtitutions. 

% The Germons, ſays Tacitus (my, never expoſe their children; "RY 
« amongſt them, the beſt manners have more force, than in other rig, German, 
« places the beſt Jaws. The Romans had therefore wet | 

. * Is. 
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BOOK this cuſtom, and yet they did not follow them. We find no 


XXIII. 
Chap. 


chap. 24. 
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any * Roman law, that permitted the expoſing of children 


. this was, without doubt, an abuſe introduced towards the de. 


cline of the republic, when luxury robbed them of their free. 
dom, when wealth divided was called poverty, when the fa. 
ther believed that all was loſt which he gave to his family, 


and whenthis family was diſtinct from his property. 


— 8 EEE tee 
en AP, Xx; 


Of the State of the World after the deflruion of the Romans, 


HE regulations made by the Romans to increaſe the 

number of their citizens, had their effect, while the 
republic, in the full vigor of her conſtitution, had nothing to 
repair but the loſſes ſhe ſuſtained by her courage, by her in- 
trepidity, by her firmneſs, her love of glory, and of virtue, 
But ſoon the wiſeſt laws could not re-eſtabliſh what a dying 
republic, what a geneneral anarchy, what a military govern- 
ment, what a rigid empire, what a proud deſpotic power, what 
a feeble monarchy, what a ſtupid, weak, and ſuperſtitious 
court had ſucceſſively pulled down. It might indeed be aid, 
that they conquered the world only to weaken it, and to de- 
liver it up defencelſes to barbarians. The Gothic nations, 


the Getes, the Saracens, and Tartars, by turns harrefſed them: 


and ſoon the barbarians had none to deſtroy but barbarians, 
Thus, in fabulous times, after the inundations and the deluge, 


there aroſe out of the earth armed men, who exterminated 


one another. 
C H A P. XXIV: 


The Changes which happened in Europe, with regard to the num» 


ber of the Inhabitants. 


I 


lemain it formed only one vaſt empire. But by the nature 


of government at that time, it became divided into 
an infinite number of petty ſovereigntiesz and as the lord 


o There is not any title on this ſubje& inthe Digeſt ; the title of the Code 
ſays nothing of it, no more than the Novels. | 


of 


N the ſtate Europe was in, one would not imagine it poſs" 
ſible for it to be retrieved ; eſpecially when under Char- 
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jr ſoveiteign, who reſided in his village, or city, was nei- 'B0OK 
ther greait, rich, powerful, nor even ſafe, but by the number _- | 
of his ſu bjects; every one employed himſelf with a ſingular 
attention to make bois little country flouriſh. This ſucceeded in 
ſuch a m anner, that notwithſtanding the irregularities of go- 
vernment, the want of that knowledge, which has ſince been 
acquired in commerce, and the numerous wars, and diſorders 
inceſſantly ariſing, moſt countries of Europe were better 
peopled in thoſe days, than they are even at preſent. 

[ have not time to treat fully of this ſubject. But I ſhall 
cite the prodigious armies engaged in the cruſades, com- 
poſed of men of all countries. Puffendorf (a) ſays, that in the Cad. ns. 
„ Wreign of Charles the IX. there were in France twenty millions Judion «5 

of men. E * | the hiſtory 

Ir is the perpetual reunion of many little ſtates that has f Europe, 
produced this dimunition. Formerly, every village of France gf Rag. 
was a Capital ; there is at preſent only one large one : every 
part of the ſtate was a center of power ; at preſent, all has 
a relation to one center; and this center is, in ſome meaſure, 
the ſtate itſelf. | | 


— IPD TID EEE. 
CHAP. XXV. 
The ſame ſubjef continued. 


ren: 
de. 
ee. 
e fa. 
nih, 


UROP E, it is true, has for theſe two ages paſt greatl 
increaſed its navigation: this has both 3 =, = 
deprived it of inhabitants. Holland ſends every year a great 
number of mariners to the Indies; of whom not above two 
thirds return: the reſt either periſh or ſettle in the Indies. 
The fame thing muſt happen to every other nation concerned 
in that trade. 1 

We muſt not judge of Europe as of a particular ſtate en- 
gazed alone in an extenſive navigation. This ſtate would in- 
creaſe in people, becauſe all the nighbouring nations would 
endeavour to have a ſhare in this commerce; and mariners 
would arrive from all parts. Europe, ſeparated from the reſt 
of the world by religion =, by vaſt ſeas, and deſarts, cannot 
de repaired in chis manner. er IS 


* Mahometzn countries ſurround it almoſt on every fide. ohh 
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favor of 


marriages 
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CHAP. XXV. pro 


Conſequence 
F ROM all this we may conclude, that Europe is at pre- 


ſent in a condition to require laws to be made in favot 
of the propagation of the human ſpecies. The politics of the 
ancient Greeks inceſſantly complain of the inconveniencie 
attending a republic, from the exceſſive number of citizens; 
but the politics of this age call upon us to take proper mean 


to increaſe ours. itt 
— re 2 


Of the Law made in France ii encourage the propagation of th 


 EWISAXIV. appointed (o) particular penſions to thoſe 
who had ten children, and much larger to ſuch as had 
twelve, But it is not ſufficient to reward prodigies. In or- 
der to communicate a general ſpirit, which leads to the pro- 
pagation of the ſpecies, it is neceſſary for us to eſtabliſh, like 
the Romans, general rewards, or general penalties. | 


UU 


CH AP. XXVIIL 
| By what means we may remedy a Depopulation. 


TIF HEN a ſtate is depopulated by particular accidents, 

by wars, peſtilence, or famine, there are ſtill re- 
ſources left. The men who 'remain may preſerve the ſpirit 
of induſtry ; they may ſeek to repair their misfortunes, and 
calamity itſelf may make them become more induſtrious. 
This evil is almoſt incurable, when the depopulation is pre- 
pared before-hand by interior vice and a bad government. 
When this is the caſe, men periſh with an inſenſible and ha- 
bitual diſeaſe: born in miſery and weakneſs, in violence, 
or under tbe influence of a wicked adminiſtration, they ſec 
themſelves deſtroyed, and frequently without perceiving - 

N — 
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exceſſive advantages of the elergy over the laity: 

In vain ſhall we wait for the ſuccour of children yet un- 
born, to re-eſtabliſh a ſtate thus deyopulated. There is not 
ime for this; men in their ſolitude are without courage or 
induſtry; With land ſufficient to nouriſh a nation, they have 
ſcarcely enough to nouriſh a family. The common people 

ave not evena property in the miſeries of the country, that 
is, in the fallows with which it abounds. The clergy, the 
prince, the cities, the great men, and ſome of the principal 
itizens, inſenſibly become proprietors of all the land which 
lies uncultivated : the families who are ruined have left their 
fields; and the laboring man is deſtitute. . 

In this ſituation they ſhould take the ſame- meaſures 
xroughout the whole extent of the empire, whith the Ro- 
mans took in a yu of theirs ; they ſhould practiee in their 
liſtreſs, what theſe obſerved in the midſt of plenty; that is, 
hey ſhould diſtribute land to all the families who are in want, 
and procure them materials for clearing and cultivating it. 
his diſtribution ought to be continued ſo long as there is a 
nan to receive it; and in ſuch a manner, as not to loſe a mo- 
ment, that can be induſttiouſly employed. 


CH AP. XXX. 
Of Heſpitals. 


A he does not work. The man who without any degree of 
ealth has an employment, is as much at his eaſe as he who with- 
out labor has an income of a- hundred crowns a year. He who 
has no ſubſtance, and yet has a. trade, is not poorer than 
he who, poſſeſſes ten acres of land, is obliged to cultivate it 
for his ſubſiſtence; The mechanic, who gives his art as an 
nheritence to his children, has left them a fortune, which is 
multiplied in proportion to their number. It is not ſo with 
him, who having ten acres of land, divides it amongſt his 


In trading countries, where many men have no other ſub- . 
liſtence but from the arts, the Rate is frequently obliged to - 
ſupply the neceſſities of the aged, the ſick, and the orphan. 
A vell- regulated government draws this ſupport from the arts 
themſelves. It gives to ſome ſuch employment as they are 

Gg2 | Ca 


Muſe of their deſtruction. Of this we have a melancholy B'O O & | 
proof, in the countries deſolated by deſpotic power, or by the Chap. 28. 


Man is not poor becauſe he has nothing, but becaule Chap. 29. 
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B 29.5 capable of performing K others are taught to work, and this 


all. teaching of itſelf becomes an employment. 

ee The fins given, to a naked man in the ſtreet do not fulſi 
the obligations of the ſtate, which owes to every citizen 2 
certain ſubſiſtence, a proper nouriſfiment, convenient cloath. 

<a and a kind of life not incompatible with health. 

2 e Aurengzebe (p) being aſked, why he did not build hoſpitals, 

Chardin's ſaid, * I will make my empire fo rich, that there ſhall be no need 

Travels "6 of boſpitals.” He ought to have ſaid, I will begin, by ren- 


cho fer- gering my empire rich, and then I will build hoſpitals. 


WT odd Boe ſuppoſe great induſtry. Amidſt the 


numerous branches of trade, it is impoſſible but ſome muſt 
ſuffer ; and conſequently the mechanics muſt be in a momen- 
tary neceſſity. | | 

Whenever this happens, the ſtate is obliged to lend them 
a ready aſſiſtance; whether it be to prevent the ſufferings of 
the people, ox xo avoid a rebellion. In this caſe hoſpitals, or 
ſome equivalent regulations, are neceſſary to prevent this 
miſery, _ | 

But when the nation is poor, pours poverty ſprings from 
the general calamity z and is, if I may ſo expreſs myſelf, the 
general calamity itſelf. All the hoſpitals in the world can- 
not cure this private poverty; on the contrary, the ſpirit of 
indolence, which it conſtantly inſpires, increaſes the general, 
and conſequently the private miſery. | 


(a) see Henry VIII. (2) reſolving to reform the church of England, 


Burnet's ruined the monks, of themſelves a lazy ſet of people, that en- 


Hf. couraged lazineſs in others; becauſe, as they practiſed hoſ- 
4a pitality, an infinite number of idle perſons, gentlemen andci- 


tizens, ſpent their lives in running from convent to copvent. 
He demoliſhed even the hoſpitals, in which the lower people 
found ſubſiſtence, as the gentlemen did theirs in themonaſte- 
ries. Since theſe changes, the ſpirit of trade and induſtry 
has been eſtabliſned in England. 3 ; 

At Rome, the hoſpitals place every one at his eaſe, except 
thoſe, who labor, except thoſe who are induſtrigus, except 
thoſe who have land, except thoſe who are engaged in trade. 

I have obſerved, that wealthy nations have.need of hoſpi- 
tals, becauſe fortune ſubjects them to a thouſand accidents : 
but it is plain, that tranſient aſſiſtances are much better than 
perpetual foundations. The evil is momentary z it is neceſ- 
ſary, therefore, that the ſuccor ſhould be of the ſame nature, 


” - 


and that it be applied to particular accident. 
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| B O O K XXIV. BOOK 
Of Laws as relative to Religon, conſidered in itſelf, and in | 
ir Dactrinet. 
tals, 1 i it! TEENS * | 
Need . a 1 . | , - f 
85 nA 1 
of Religion in general. 


8 amidſt ſeveral degrees of darkneſs em deem a Chap. 1. 
judgment of thoſe which are the leaſt thick, and 
among precipices, which are the leaſt deep ; ſo we may ſearch 
among falſe religions for thoſe that are mo& conformable: to 
the welfare of 1 for thoſe which, though they have 
not the effect of leading men to the felicity of another life, 
om may contribute moſt to their happineſs in this. 
the I ſhall examine therefore the ſeveral religions of the world, 
an in relation only to the good they produce in civil ſociety; 
of whether I ſpeak of that which has its root in heaven, or of 
ral, hose which. ſpring from the earth. | 
As in this work, I am not a divine, but + political whites, 

ad * may here — things ROD. | a no 8 

f n as they correſpond with a manner nking, 
ww — their relation 0 treaha of 5 ore fubline 
nature, 
* With regard to che true religion, a denen of the leaſt 
ple degree of impartiakty muſt ſee, that I have never pretended 
4 to make its intereſts ſubmit to theſe of a political nature, bur 
try rather to unite them; now, in order to unite, it is neceſſary 

that we ſhould know them. 

ept The Chriſtian religion, which ordains that men ſhould love 
ept each other, would, without doubt, have * bleſt 
le, with the beſt civil, the beſt political laws ; 
1 next to this religion, are the greet good that men can gi 
s: aud receive. 


CHAP. 
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A Paradox of Mr. Bayle's. 
R. (a) Bayle has pretended to prove, that it is bette 
BOOK M to be an atheiſt than an 1dolater; that is, in other 
XXIV. words, that it is leſs dangerous to have no religion at all 


Cher, 2. than a bad one. 4 I had rather, ſaid he, it ſbould be ſaid 


(#) 


Thoughts b“ me, that I had no exiſtence, than that I am a villain.” Thi 


on the 
comet. 


is only a ſophiſm, founded on this, that it is of no importance 
to the human race to believe that a certain man exiſts; 
whereas it is extremely uſeful for them to believe the exiſtence 
of a God. From the idea of his non-exiftence, im- 
mediately follows that of our independence; or, if we 
cannot conceive this idea, that of diſobedience. To fay 
that religion is not a reſtraining motive, becauſe it does not 
always reſtrain, is equally abſurd, as to ſay, that the civil 
laws are not a reſtraining motive. It is a falſe way of rea 
ſoning againſt religion, to collect, in a large work, a long 
detail of the evils it has produced, if we do mot give, at the 
ſame time, an enumeration of the advantages which have 
flowed from it. Were I to relate all the evils that have ariſen 
in the world from civil laws, from monarchy, and from 
republican government, I might tell of frightful things, 
Were it of no advantage for ſubjects to have religion, it 
would {till be of ſome, if princes had it, and if they whitened 
with foam the only rein which can reſtrain thoſe who fear 
not human laws. INT. 
A prince who loves and fears religion is a lion, who ſtoops 
to the hand that ſtrokes, or to the voice that appeaſes him. 


He who fears and hates religion, is like the ſavage beaſt, that 
grows and bites the chain, which prevents his flying on the 


paſſenger. He who has no religion at all, is that terrible 


| animal, who perceives his liberty only when he tears in pieces, 


and when he devours. | 
The queſtion is not to know, whether it would be better 
that a certain man, or a certain people, had no religion, than 


to abuſe what they have; but to know what is the leaſt evil, 


that religion be ſometimes abuſed, or that there be no ſuch 
reſtraint as religion on mankind. 

Jo dimipiſh the horror of atheiſm, they lay too much to 
the charge of idolatry. It is far from being true, that when 
the ancients raiſed altars to a,particular vice, they intended 
to ſhew, that they loved the vice; this ſignified, on the 

| AR I contrary, 
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contrary; that they hatedit. When the Lacedæmonians erected BOOK 
a temple to Fear, it was not to ſhew that this warlike nation — 
Jefired, that he would in the mĩdſt of battle poſſeſs the hearts 
of the Lacedæmonians. They had deities to whom they 
prayed not to inſpire them vith guilt; and others whom they 
beſought to ſhield them from it. | 


C HAP. III. 


That a moderate Government is moſt agreeable to the Chriſtian. 
Religion, and a deſpotic Government, to ns oe ahometan. 
95 N nod. 
HE Chriſtian religion is a ſtrangèr ho mefe deſpotit Chap. 3. 
: er. The mildneſs ſo frequently reconimended in 
the goſpel, is incompatible with the defpotie rage with 
which a prince puniſhes his ſubjects, and exerciſes himſelf in 
cruelty. | | 
As this religion forbids the plurality of wives, its princes 
are leſs confined, leſs conealed from their ſubjects, and con- 
ſequently have more humanity : they are more diſpoſed to. . 
be directed by laws, and more capable of perceiving,” that 
they cannot do whatever they pleaſe. _ 2 
While the Mahometay princes: inceſſantly give or receive 
death, the religion of the Chriſtians render their princes lefs 
timid, and conſequently leſs cruel. The prince confidgs in 
his ſubjects, and the ſubjects in the prince. How admira- 
ble the religion, which, while it only ſeems to haye in view 
the felicity of the other life, continues the happineſs of this ! 
lt is the Chriſtian religon, that, in ſpite of the extent of, 
the empire and the influence of the climate, has hindered 
deſpotic power from being eſtabliſhed in Æthiopia, and has 
carried into the heart of Africa, thy manners and laws of 
Europe. 2 : 
The heir to the empire of Athiopia, enjoys a principa- 
lity, and gives to other ſubjects an example of love and * 
dience. Not far from thence may be ſeen the Mahometan 
ſhutting up the children of the king (5) of Sennar, at whoſe (5) Deſcrip- 
death, the council ſends to murder. them, in favor of the tion of | 
prince who mounts the throne. hy _— 
Let us ſet before our eyes, on the one hand, the continual Ponce, 2 
maſſacres of the kings and generals of the Greeks and Phyſician. 
Romans; and, on the other, the deſtruction of people and , pr, 
cities by thoſe famous conquerors, Timur Beg and Fenghis T 
ö | . 1 an a 


I 
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BOOK Khan, who ravaged Aſia; and we ſhall ſee, that we owe to 

— Chriſtianity, in government, a certain political law; and in 

Pe 3. war, a certain law of nations; benefits which human nature 
can never ſufficiently acknowledge. 256 

It is owing to this law of nations, that amongſt us, victor 7 
leaves theſe great advantages to the conquered, life, liberty, 
laws, wealth, and always religion, when the eonqueror iz 
not blind to his own intereſt. 

We may truly fay, that the | nt of Europe- are not at 
preſent more diſunited than the people and; the armies, or 
even the armies amongſt themſelves, were under the Roman 
empire, when it was become a deſpotic and military govern- 
ment. On the one hand, the armies engaged in war againſt 
each other; and on the other, they pillaged the cities, and 


| 
| 


divided or confiſcated the lands. 
12 5 

A 

CHAP. IF. wil 

wh 

Conſequences from the Charafer of the Chriflian Relizion, ant rel 

"Ou that of the 13 nee 5 ind 


RO M the characters of the Chriſtian and Mahometan bee 
religions, we ought, without any further examination, che 
to embrace the one, and reject the other: for it is much Se 
eaſier to prove, that religion ought to humanize the manners n 
of men, than that any particular religion is true. rio 
= It is a misfortune to human nature, when religion is given wh 
by a conqueror. The Mahometan religion, which ſpeaks WM © 
only by the ſword, acts ſtill upon men with that deſtructive dig 
ſpirit with wag Fo founded. 13 N WM 7 
ts The hi 0 aco (c), one of the paſtoral kings of Ml ?- 
—— Egypt, is w extraordinary. The eue of Thebes Ch 
lib. 2. appearing to him in a dream, ordered him to put to death all I Pr 
the prieſts of Egypt. He judged, that the gods were diſ- 
pleaſed at his being on the throne, ſince they commanded 
him to commit an action contrary to their ordinary pleafure; 
and therefore he retired into Ethiopia. | 


Chap. 4. 


; 
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That the Chatholic Religion is moſt agreeable to a Monarchy, and 
| the Proteflant to a Republic. 


HEN areligion is introduced and fixed in a ſtate, 
it is commonly ſuch as is moſt ſuitable to & plan 
of government there eſtabliſhed ; for thoſe ho receive it, 
and thoſe who are the cauſe of its being received, have 
&arcely any other idea of policy, than that of the ſtate in 
which they were born. | 

When the Chriſtian religion, two centuries ago, became 
unhappily divided into-Catholic and Proteſtant, the people 
of the North embraced the Proteſtant, and thoſe of the ſo 
adhered ſtill to the Catholic. 2 

The reaſon is plain: the people of the north have, and 
will for ever have, a ſpirit of liberty and independence, 
which the people of the ſouth have not; and therefore a 
an? religion, which has no viſible head, is more agreeable to the 

independency of the climate, than that which has one. 

In the countries themſelves, where the Proteſtant religion 
tan became eſtabliſhed, the revolutions were made purſuant to 
the ſeveral plans of political government. Luther having 
ich great princes on his Gde, would never have been able to 
make them reliſh an eccleſiaſtic authority that had no exte- 


en who lived under republican governments, or with o 
ik: citizens in monarchies, might very well avoid eſtabliſhing 
dignities and preferments. | | 

Each of theſe two religions was believed to be the moſt 
of perfect; the Calviniſt judging his moſt conformable to what 
bes Chriſt had ſaid, and the Lutheran to what the Apoſtles had 


all practiſed, 


if 2 
ed n= IP DEER 
e; | 
| CHAP. VI. 
Another of Mr. Bayle's Paradoxer. 
P. 


R. Bayle, after having abuſed all religions, endea- 
M vours to ſully Chriſtianity : he bolgly aſſerts, that true 
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Chap. 5. 


rior pre-eminence z while Calvin, having to do with * 
cure 


Chap. 6. 


jans cannot form a government of any duration. Why 
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BOOK not? citizens of this profeſſion being infinitely enlighteneg 
XX1V- with reſpect to the various duties of life, and having the 
Chap. s. warmeſt zeal to fulfil them, muſt be perfectly ſenſible of the 
rights of natural defence. The more they believe themſelrg 
indebted to religion, the more they would think due to thei 
country. The principles of Chriſtianity, deeply engraved 
the heart, would be infinitely more powerful than the falle 
honor'of monarchies, than the human virtues of republic, 
or the ſervile fear of deſpotic ſtates. | | 
It is aſtoniſhing, that this great man ſhould not be abi 
to diſtinguiſh between the orders for the eſtabliſhment F 
Chriſtianity, and Chriſtianity itſelf ; and that he ſhould | 
liable to be charged with not knowing the ſpirit of his ow 
religion. When the legiſlator, inſtead of laws, has given Why, 
- © counſels, this is, becauſe he knew, that if theſe counſel 


were ordained as laws, they would be contrary to the ſpit n 
of the laws themſelves, | 484 
CHA F.. YM 


Of the Laws of PerfeBtim in Religion. 


Chap. 7. UM AN laws, made to direct the will, ought to 
H give precepts, and not counſels; religion, made to 
influence the heart, ſhould give many counſels, and few pre- 
cepts. 6 

When, for inſtance, it gives rules, not for what is good, ly f 
but for what is better; not to direct to what is right, but to 
- what is perfect; it is expedient, that theſe ſhould be counſels, 
and not laws: for perfection can have no relation to the uni. 
verſality of men, or things. Beſides, if theſe were laws 
there would be a neceſſity for an infinite number of others, 
to make people obſerve the firſt. Celibacy was adviſed by 
Chriſtianity : when they made it a law in reſpect to a certain 

{4} Dupin's order of men, it became neceſſary to make new (d) ones 

N 3 day, in order to oblige thoſe men to obſerve it. The 

of the 6th legiſlator wearied himſelf, and he wearied ſociety, to make 

century, men execute by precept, what thoſe, who love perfection 
vol. S. would have executed as counſel. 
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C HAP. VIII. 


Of the Cnnection between the moral Laws, and thgſe of Religion. 


N a country fo unfortunate as to have a religion that God 3; O Ok 
has not revealed, it is neceſſary for it to be agreeable to XxIv. 
morality ; becauſe, even a falſe religion is the beſt ſecurity Chap. . 
ye can have of the probity of men. 

The principal points of religion of the inhabitants of Pegu 
ſe) are, not to commit murder, not to ſteal, to avoid un- (e) Collece 
leanneſs, not ta give the leaſt uneaſineſs to their neighbour, tion of 
but to do him, on the contrary, all the good in their power. hi n 
With theſe rules they think they ſhould be ſaved in any reli- tributed 
gion whatſoever. From hence it proceeds, that thoſe peo- to the 
ple, though poor and proud, behave with gentleneſs and — 


ment of 


compaſſion to the unhappy. | _ * the Faſt- 


India 
3 — ihe: F company, 
— — 9 
| ; Part 1. 
e | page 36. 


Of the Eſſenes. 


HE Efſenes (/) made a vow to obſerve juſtice to Chap. g. 
T mankind, to do no ill to any perſon, upon whatſoever 89 
account, to keep faith with all the world, to hate injuſtice, by Tue <2 
o command with modeſty, always to ſide with truth, and to 
ly from all unlawful gain. | | 


— . — 
CHAP. X 

| Of the Sei of Stoics. 

T HE ſeveral ſects of pluloſophy amongſt the ancients, * 


were a ſpecies of religion. Never were any princiv- 
ples more. worthy of human nature, and more proper to form 
e good man, than thoſe of the Stoics : and if I could for a 
moment ceaſe to think that I am a Chriſtian, I ſhould not be 
able to hinder myſelf from ranking the deſtruction of the ſet 
Zeno among the misfortunes that have befallen the human 


It 
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1 K It carried to exceſs only thoſe things in which there is tri 
Chap. 10. greatneſs, the contempt of pleafure and of pain. 
—— It was this ſect alone that made citizens; this alone tha 
made great men; this alone, great emperors. | 
Laying aſide for a moment revealed truths, let us ſear 
through all nature, and we ſhall not find a nobler object tha 
the Antoninus's: even Julian himſelf, Julian, (a commend. 
tion thus wreſted from me, will not render me an accomplice 
of his apoſtacy) no, there has not been a prince ſince his 
reign more worthy to gevern mankind. | 
While the Stoics looked upon riches, human grandeuy, 
grief, diſquietudes, and pleature, as vanity; they were 
entirely employed in laboring for the happineſs of mankind, 
and in exerciſing the duties of ſociety. It ſeems as if t 
regarded that ſacred ſpirit, which they believed to dwell within 
them, as a kind of favorable providence watchful over the 
human race. | 
Born for ſociety, they all believed that it was their deſtiny 
to labor for it; with ſo much the leſs fatigue, as their 
rewards were all within themſelves, Happy by their philo. 
ſophy alone, it ſeemed as if only the happinefs of others 
could increaſe theirs. | 


CHAP. XI. 


Of Contemplation. 


EN being made to preſerve, to nouriſh, to clothe 
themſelves, and do all the actions of ſociety, religion 

6e) This is Ought not to give them too contemplative a life (g). 
the incon- The Mahometants become ſpeculative by habit; they pray 
— wy + five times a day, and each time they are obliged to calt 
Joarine of behind them every thing which has any concern with this 
Freand world: this forms them for ſpeculation. Add to this that 
Zavckivm, 5ndifference ſor all things which is inſpired by the doctrine of ¶ nin 
unalterable fate. : 281 
+ If other cauſes befides theſe concur to diſengage their ¶ ble 
affections; for inſtance, if the ſeverity of the government, Wma\ 
if the laws concerning the property of land, give them a pre- Win i 

carious fpirit ; all is loſt. 8 

The religion of the Gaurs formerly rendered Perſia a flou- 
riſhing kingdom; it corrected the bad effects of deſpotic ] 
| | power. | 


Chap. 11. 
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ower. The ſame empire is now deſtroyed by the Maho-B © © K 


true 1 
ctan religion. Chaps 32. 
Po WHINE EEE 
ern  _ 
Of Penances. 


ENANCES ought to be joined with the idea of Chap, 14, 
labor, not with that of idleneſs ; with the idea of good, not 

with that of ſuper-eminent ; with the idea of frugality, not 

with that of avarice. | 


ſting | CHAP. XII. 

their 

hilo- Of inexpiable Crimes. 

hers Chap.t 3. 


T appears from a paſſage of the books of the iffs, (3) Lib. 3. 
quoted by Cicero (+), that they had ea the © Of laws 
Romans inexpiable crimes; and it is on this that Zozymus 
founds the narration ſo proper to blacken the motives of 
Conſtantine's converſion ;z and Julian, that bitter raillery on 
this converſion in his Cæſars. 

The Pagan religion indeed, which prohibited only ſome 
of the groſſer crimes, and which ſtopped the hand, but med- 
ded not with the heart, might have crimes that were inex- 
othe piable : but a religion which bridles all the paſſions; which 
gion Ws not more jealous of actions, than of thoughts and defires ; 

which holds us not by a few chains, but by an infinite num- 
pray ber of threads ; which, leaving human juſtice aſide, eſta- 
cal: Wbliſhes another kind of juſtice z which is ſo ordered, as to 
this Wlead us continually from repentance to love, and from love 
that WW to repentance ; which puts between the judge and the cri- 
e ol ¶ ninal a greater mediator, between the juſt and the mediator 

. great judge; a religion like this ought not to have inexpia- 
heit ble crimes. But, while it gives fear and hope to all, it 
ent, Wmakes us ſufficiently ſenſible, that though there is no crime 
pre- Win its own nature inexpiable, yet a whole criminal life may 
be ſo; that it is extremely dangerous to affront mercy, by 


otic WW # Sacrum commiſſum, quod negve mp peterit, impie commiſſues oft ;. geod expiari 
ver. Per't prblici ſacerdoles empianto. a 
| new 
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BOOK new crimes and new expiations z that an uneaſineſs 6 
— g * account of ancient debts, from which we are never entirely 
8. free, ought to make us afraid of contracting new ones, of 
filling up the meaſure, and going even to that point where 

paternal goodneſs is limited. | 


CHAP. Iv. 
In what manner Religion has an Influence on civil Laus. 
peculiar tendency to render men good citizens, it is 


evident, that when one of theſe deviates from this end, the 
tendency of the other ought to be ſtrengthened. The leſs 


Chap. 14. ; 8 both religion and the civil laws ought to have 2 


| ſeverity there is in religion, the more there ought to be in the 


civil laws. 
Thus the reigning religion of Japan having few doctrines, 
and propoſing neither future rewards nor puniſhments, the 
. laws to ſupply theſe defects have been made with the ſpirit of 
ſeverity, and are executed with an extraordinary punctuality. 


When the doctrine of neceſlity is eſtabliſhed by religion, 


the penalties of the laws ought to be more ſevere, and the 

magiſtrate more vigilant; to the end that men, who would 

otherwiſe become abandoned, might be determined by theſe 
+ motives ; but it is quite otherwiſe, where religion has eſta- 
bliſhed the doctrine of liberty. Ln er ws 

From the inaQtivity of the ſoul ſprings the Mahometan 

doctrine of predeſtination, and from this doctrine of predeſti- 
nation, ſprings the inactivity of the ſoul. This, they ſay, 
is in the decrees of God; they muſt therefore indulge 
their repoſe. In a caſe like this, the magiſtrate ought to 
weaken by the laws, thoſe who are lulled aſleep. by reli- 
When religion condemns things which the civil laws ought 
to permit, there is danger leſt the civil laws, on the other 
hand, ſhould permit what rig ought” to condemn. 
7) See the Either of theſe is a conſtant proof of a want of true ideas of 
relation that harmony and proportion, which ought to ſubſiſt between 
mary — Thus the Tartars (i) under 7enghiz-Khan, amongſt whom 
to Tartary it was a fin and even a capital crime to put a knife in the 
by Pope * fire, to lean againſt a whip, to ſtrike a horſe with his bridle, 
nocen . | AIG 
in the year 1 
114346. 


to 


Ho 
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o break one bone with another; did not believe it to be any 
fn to break their word, to ſeize upon another man's goods, 
o do an injury to a perſon, or to commit murder. In a 
word, laws which render that neceſſary which is only indif- 
rent, have this inconveniency, that they make thoſe things 
indifferent, which are abſolntely neceflary. 
The people of Formoſa (+) believe, that there is 2 kind of 
hell; but it is to puniſh thoſe who at certain ſeaſons have not 
bone naked; who have dreſſed in callico, and not in filk; 
ho have prefamed to look for oyſters ; or who have under- 
ken any buſineſs without conſulting the ſong of birds: 
vhilſt drunkenneſs and debauchery are not regarded as crimes. 
ey believe, even that the debauches of their children are 
zerecable to their gods. 5 i 
When religon abſolves the mind by a thing merely acci- 
lental, it loſes its greateſt influence on mankind. The peo- 
ple of India believe, that the waters. of the Ganges have a 
lanctifying virtue (J). Thoſe who die on its banks are ima- 
zined to be exempted from the torments of the other life, 
and to be entitled to dwell in a region fall of delights ; and 
for this reaſom the aſhes of the dead are ſent from the moſt 


rely 
85 of 


here 


it ſignify whether they have lived virtuouſly or not, ſo they 
te but thrown into the Ganges. | 

The idea of a place of rewards has a neceflary connection 
rith the idea of the abodes of miſery ; and when they hope 
for the former without fearing the latter, the civil laws have 
no longer any ipfluence. "Men who think themſelves ſure of 


legiſlator ; they look upon death with too much contempt : 
how ſhall the man be reſtrained by laws, who believes that 
the greateſt pain the magiſtrate can inflict, will end in 2 
moment to begin his happineſs ? | 


. .y 
. — — <<< 


t of liſtant = to be thrown into this river. Little then does 


the rewards of the other life, are above the power of the 
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* "CHAP. XV. 
m. | 
of Wl How faſe Retigions are ſometimes correfted by the Civil Laws. 
IMPIC IT I, ſuperſtition, or a reſpect for antiquity, Chap. r5* 3 
m have ſometimes eſtabliſhed myſteries or ceremonies 


he ſhocking to modeſty : of this the world has furniſhed nume- 
e, Wrous examples. Ariftotle (n ſays, that in this caſe the law 
to permits 


() Polit. 
lib. 7, 


cap. 17. 
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BOOK permits the fathers of families to ir to the temple to ce. 
Sb z. lebrate theſe myſteries for their 2 
mirable the civil law, which in ſpite of religion preſerves the 

0 manners untainted | | 
(#) Sueto- Auguſtus () excluded the youth of either ſex from aſſiſting 
4 at any nocturnal ceremony, unleſs accompanied by a mor 
cap. 3 wy aged relation; and when he revived the Lupercalia, he woull 

not allow the young men to run naked. 


Foe 5 . * 
CH AP. XVI. 


How the Laws of Religion correft the Inconveniencies of a political 
Conflitution. . 


Chap. 16. N the other hand, religion may ſupport a ſtate, when 
the laws themſelves are incapable of doing it. 

us, when a kingdom is frequently agitated by civil wars, 

religion may do much, by obliging one part of the ſtate to 

remain always quiet. Among the Greeks, the Eleans, az 

(e) Collec.. prieſts of Apollo, lived always in peace. In Japan (o), the 

tionof Voy- city of Meaco enjoys a conſtant peace, as being a holy city: 

——_— religion ſupports this regulation, and that empire which ſeems 

an linda to be alone upon earth, and which neither has, nor will have, 

company, any dependence on foreigners, has always, in its own boſom, 

Vol. 4 a trade which war cannot ruin. 

Vs. 1W* In kingdoms, where wars are not entered upon by a gene- 
ral conſent, and where the laws have not pointed out any 
means either of terminating or preventing them, religion eſt 
bliſhes times of peace, or ceſſation from hoſtilities, that the 
people may be able to ſow their corn, and perform thoſe 

other labors, which are abſolutely neceſſary for the ſubſiſtence 
of the ſtate. | 

9 See Every year all hoſtility ceaſes between the (p) Arabian tribes 

— for four months; the leaſt diſturbance would then be an im- 

e O! . . 

Mahoma:, Piety. In former times, when every Lord in France declare 

Pag- 64 War or peace, religion granted a truce, which was to take 
place at certain ſeaſons, 
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CHAP. XVII: 
The ſame ſuljef continued 


BOOK 
e XXIV, 
Arabs, a people addicted to robberry, are frequently guilty Chap. 15. 


HE N a ſtate has many 8 for hatred, religion 
ought to produce many ways of reconciliation. gi 


of doing injury and injuſtice. Mahomet {gy enacted this () Koran, 

« Jaw : V any ane forgiues the blood of bis brother, he ma may book 2 

« purſue the malefattor for damages and intereſt : buthe who ſhall vu 4 4 

« injure the wicked, after having received — 2 * in the 

10 do ojudgne of, Judgment fu 9 5 the mg/t grievous tormenta. 
inherited the hatred —— — their 2 * 

near relations: . dot theſe were not eternal. | icide was 

expiated by giving a certain number. of cattle, and the, fa- 

mily received: atigtaction,;. a'thing. n ul, fays 

Tacitus C7), becauſe enmities are moſt dangerous amongſt A (r) De mo» 

free people. I believe, indeed, that their miniſters of religion, i. Ger- 

who were, held by them _ mack a were. concerned — 

in theſe reconciltatong: BY 4 
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vol. 7. 
Pag. 303. 
Agde See alſo 
A ihe Lis At ar the Effect Nei 1 bf alta, 
Ta HE irt Grecks wereſmall nations, rechuenidy Alperſedn and-what © 
pirates at ſea, unjuſt, at Iand, without government, 8 
N laws. The mch e actions af Hercules and Theſeus 7 tha poop 
= us 22 ee the ſtate of that ri ng people. What cbuld religion fade. 1 
do more, to inſpire with horror againſt. murder ? It de- ws 
clated; that the man who. had been (c) murdered was en- e 
raged againſt the aſſaſſin, that he would is his min 
with terror and trouble, and obliged him to yield to him the lib. 5. 44 
places had frequented, when alive. They UT not touch 2 — 
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BOOK the murderer was to be expelled the city, and an EXPiation 


XXIV. 
Chap. 18. made for the crime (x). 
(x) Plato, | 
of Laws, — — ECG 
BY. get pods 
4 CHAP. XIX. 


That Fir it foimach the Truth or. Paljity of a Deetrine wii 
renders it ufc or pernicious to Men in Is a.) in 
thy Uſe wr; Muſe of it. RS doc 


H E moſt true and hol doArines be attended vit wh 
* TI worſt — — = they are not con. tic! 
nected wee e principles of ſociety ; and, on the contra, ide 
doctrines the 10 falſe may be attended with excellent con. 
; ſeg uences, when contrived 1 as to be r with theſe 
-prmici les. 
ese 1 155 retigion of Colifubliiad:lifowas che Jmmortality ü 
the ſoul; and the ſet of Zeno did not believe it. Theſe 
two ſects have drawn from their bad · principles conſequenes, 
not juſt indeed; but moſt admirable as to their influence on ſo. 
cCilety, Thöſe of the religion of Tae, and Foe, believe th 
0 3rd immortality* of the ſoul; but from On Ry 1] 
draw thé moſt frightful conſequences. | 
Ĩ be doctrine of the immortality of che ſoul falſely under. 5” 
ſtood, has, almoſt in every: part ↄf the globe, and in ever ach 
age, engaged women, flaves, ſu — — friends, to murder of 
themſelves, that 1 10 might go and ſerve in the other world, e. 


— 

the I 

3 5 lolo us W For” © Ry 

* * 2 775 of Wee ig our dwelling place, and the 

that contri. * ſoul the immortal ET ——— n 

duted to; © © tions are Fa Fr „it is to regped them with the fame 21 
_— ppt wh thould þ ra Krucdure of 22 thi, ene go 

an Tab) | «Ing m th the heart the virtue — — 


„ Jeats tis even td neglect the care of the body, and to 
company. « — pion ſo — "I of en an hence dpi of Fee 
: orbin's © themſelves at an ancient „ in the Collefiin 
2 . * 


2888 


Game 


adviſe them to 1 1 
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ame wants, the ſame ſentiments, the ſame paſſions. In this BOOK 
int of view, the doctrine of the immortality: of the ſoul — 
. a prodigious effect on mankind ; becauſe the idea of on- 2 
a ple change of habitation, is more within the reach of 
human underſtanding, and more adapted e the 
heart, than the idea of a new modification. oy 
It is not enough for religion to eſtabliſh a doctrine, it muſt 
alſo direct its infinence. This the Chriſtian religion performs 
in the moſt admirable manner, y with regard to the 
doctrines of which we have been ſpeaking It makes us hope 
for a ſtate, which is the object of bur belief; not for a ſtate 
which we have already 3 or known: thus every ar- 


l a e of the: eee ſpiritual 
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Cc 1 A P. * 
a. i m. ſane Babe d. 


7 


HE Here books (Hof the ancient Nice fig. If 
you mould be holy, inflrutt your children, becauſe all t 


actions which they perfor Ws ill b imputed to o you. They 
s, becauſe children at the day 


of judgmeut will 1 as 1725 brig er which thoſe who have 
none Aid e T ET 1 but extremely 
uſeful. ron r 


Chap. 20. 
(Mr. 
Hyde. 


CHAP. en 


Of the alan fru, 
. HE doctrine of che nts of the ſoul is divided Chap. 21. 


into three branches, that 


ure immortality, that of 
2 imple change of habitation, 


that of a metempſychoſis ; 


that is, item of the ,Chriſtians, that of the Seythian 
— 7 175 Indians. We har juſt been ſpeak of the 
mmf, amd 1 fully of: the. that. as it . well 
ill. explained, ® has bad, good-or or bad. effects. As it in- 
fire men wid cena orror againſt. bloodſhed, very few 
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BOOK murders are committed in the Indies; and though they id. 
Chap. oy ran with death, fe 1 a Perfect tranqi 
On the other hand, women burn themſelves at the dead 
of their huſbands ; thus it is only the innocent who ſuffer, 
violent death. 42 60 * 2 * „ee 


-— 


nk : TT n / of ; 257 
C:H XP. l. 5-7 
That it ir dangerous for Religion to inſpire an avert for Thing 
| in themſelves indifferent. 


Chap. 22. 1 Kind of honor eſtabliſhed in the Indies by the preju 
dices of religion, has made the ſeveral tribes concene 
an averſion againſt each other.“ This honor is founded en. 
tirely on religion; theſe family diſtinctions form no cini 
diſtinctions; there are Indians who. would think themſelves 
diſhonored by eating with their king. | 
Theſe ſorts of diſtinctions are connected with a certain a. 
verſion for other inen, very different from thoſe ſentiments 
which naturally ariſefrom difference of rank; Which, among 
us, comprehends a love for inferioſss. 
The laws of religion ſhould never inſpire an ayerſion to any 
thing but vice, and, above all, they ſhould never eſtrange man 
from a love and tenderneſs for his own ſpecies. © 
The Mahometan and Indian religions embrace an infinite 
number of people : the Indians hate the Mahometans, be- 
cauſe they eat crows ; the Mahometans deteſt the Indians be. 
cauſe they eat hogs. 5 a 


1 — 4 ; 


wh a *4 # — * * = * 5 
» S % $4.4 $4 — 5 1 4 
a I 0 
Of Feſtivals ds n 
+* . - 4 4 * ** - Fo 


HEN religion app6ints a ceſſation from labor, i 
ought to haye a greater regard to the neceſſities of 
mankind, than to the grandeur of the being it deſigns to honor. 
Genen Athens/(c) was ſunject to great inconveniencies*from ti 
the republic exceſſive number of its feftivals. Theſe powerful pe ople, to 


of Athens“ whoſe 


Chap. 23. 


"IC. - 
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anqu. 


death 
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Things 
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»hoſe deciſion all the cities of Greece came to ſubmit their 
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10 


uarrels, could not have time to diſpatch ſuch a multiplicity > ca pt 


if affairs. 
When Conſtantine ordained that the people 1 ſhould reſt on 


he labath, he made this decree for the cities “, and not 
for the inhabitants of the open country; he was ſenſible, 
that labor in the cities was uſeful, but in the fields neceſ- 
la 
For the ſame reaſon, in a country ſupported by commerce, 
the number of feſtivals ought to be relative to this v 
commerce. Proteſtant and Catholic countries are ſituated + 
in ſuch a manner that there is more need of labor in the form- 
er, than in the latter; the ſuppreſſion of feſtivals is there- 
fore more ſuitable to Proteſtant than to Catholic countries. 
Dampier (4) obſerves, that the diverſions of different na- 
tions vary greatly, according to the climate. As hot climates 
produce a quantity of delicate fruits, the barbarians eaſily find 


(4) Dame 


pierre's 


neceffaries, and therefore ſpend much time in diverſions. The Voyages, 
Indians of colder countries have not ſo much leiſure, being vol. a. 


obliged to fiſh and hunt continually ; hence they have leſs 
muſic, dancing, and feſtivals. If a new religion ſhould be eſta- 
bliſned amongſt theſe people, it ought to have regard to this 
in the inſtitution of feſtivals, 


——ww > FJ 
CHAP. XXIV. 
Of the heal Lows of Robin 


HER E are many local laws in various religions; and 
when Montezuma with ſo much obſtinacy inſiſted, _ 
the religion of the Spaniards was good for their country, and 
his for Mexico he did not aſſert an abſurdity ; becauſe, in fact, 
legiſlators could never help having a | 1egard to what nature 
had eſtabliſhed before — 
The opinion of the metempſychoſs is adapted to the . 
of the Indies. An exceſſive heat burns (e) up all the conn- 
try; N can breed but very few cattle 3 5 ** Always 


ir 3. Cod. 6 Fri, Thin un was doubles male ly for the al] 


Pagan 
1 eee beer towards the fouth, and the Proteſts towards 
north. | icin 2d 
UT: DINE K 1 ey 3; lis a) + 


2 
1 


0 0 
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Chap. 24; 


(e) See 
2 
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BOOK in danger of wanting them for tillage z their black catt|; 
— * 8 but indifferently (7); * are ſubject to may 
i 2 diſtempers : a law of religion which preſerves them, is there. 
ing Letters, fore more ſuitable to the policy of the country. 
Col. 12. While the meadows are ſcorched up, rice and pulſe, by the 
P's: 93 aſliſtance of water, are brought to perfection; a law of rel; 
gion which permits only this kind of nouriſhment, muſt there. 
fore be extremely uſcful to men in thoſe climates. 
(z) Ber- The fleſh [g] of cattle in that country is inſipid, but the 
_ milk and butter which they receive from them ſerves for: 
0. part of their ſubſiſtence ; therefore the law which probibin 


vol. 2. 


Athens contained a prodigious multitude of people, but it 
territory was barren. It was therefore a religious maxin 
'- - with this people, that thoſe who offered ſome ſmall preſents 


600 


to the gods (5), honored them more than thoſe who ſacri 
der in A- n OX, i a 728 | 
. | 
lid. 2. 
; 5 el 
The inconveniency of tranſplanting a Religion from one Country 1 1, 
can 


Chap. 25. T I follows from hence, that there are frequently many in- 
conveniencies attending the tranſplanting a religion from 50 
one couutry to any othei. and 
(i) Life of „ The hog, ſays Mr. de Boulainvilliers (i), muft be very ſcarce 
Mabomet- a in Arabia; where there are almoſt nowoods, and hardly any thing 
Ir for the ndtepiſhment of theſe animals : befeder, the ſaltneſs of 
it the tvater amd food renters the people moſt ſuſceptible of cutaneou; 
& diſordert. This local law could not be good in other 
countries, where the hog is almoſt an avivettal, and in ſome il Of 
ſort a neceſſary nouriſhment. tint 


-Fſhalt 


K here make a reflection. Sanctorius has obſerved 

-2 (., that pork tranſpires but litrle (, and that this kind of meat 

(b greatly Hinders the tranſpitation of other fond; he has found 
T — at this diminution amounts to a third (/). Beſides, it 1s 
hora: Enöwyf that the want of tranſpiration forms or increaſes the 
(2) Ibid.” . diſcxders af the, ſkin. 'The JecIPE.0n pork ought. rather to 
be prohibited in climates where the people are ſubjed to 

theſe diſorders, as in Paleſtine, Arabia, Ægypt, and Lybia. & 

ry As in China. he 
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Catt! 
= CHAP. XXVI 
_ The ſame Subject . 


＋ IR John Chardin (m) ſays, that there is not a nivigable BOOK 
there river in Perſia, except the Kut, which is at the extre- XXIV. 
of the empire. The ancient law of the which fn) Gs 


2 


ibited ſailing on rivers, was not therefore attended with 4 pa 


it the 

8 inconvenience in this country, though it would have vol. 2. 
n ruined the trade of another. 

ſon. * bathings are extremely uſeful in hot climates, 


account they are ordained in the Mahometan law, and 
in ws dian religion. In the Indies it is a moſt meritorious 


wad act to pray to (n) Godin the running ſtream :; but how could (.) Ber- 
ſents theſe things be 1 in other climates ? nier's Tra- 


When a on adapted to the climate of one country vel, vol. a. 
claſhes too = with the climate of another, it cannot be 

there eſtabliſhed ; and whenever it has been. 1 it 

has been afterwards diſcarded, It ſeems to all human 2 

pearance, as if the climate had preſcribed the bounds of 

Chriſtian and the Mahometan religions, 

It follows from hence, that it is almoſt always proper for a 
religion to have particular doctrines, and a general worſhip, 
la laws concerning the practice of religious wo there 

onght to be but few particulars ; for inſtance, they ſhould 

. © cormand mortification in general, and not a certain kind of 
I WF mortification. Chriſtianity is full of good ſenſe. : abſtinence 
rom i; of divine inſtitution ; but a particular kind of abſtinence is 

ardained by human authority, and therefore may be changed. 


25 | 2 g 
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. B O OK WV. 

me Lau os relative to the efabliſbment of Religion and itt exter- 
nal Polity. | 

ved 

8 — —— | 

1 CHAP. I 

the of Religinas Sentiments. 


10 T H E pious man and the atheiſt always alk of religion 3 BOOK 
| the — ſpeaks of what he loves, and the other of what XXV. 
= fears. Chap. 7. 
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. Of 1 the M ottves eo Attachment 10 different Religions, 


B 2 9 K F H E Kfferent relipiens of the world do not give to thoſe 


Chap. 2. 


"RE 
"$4 
—— 


' who'drofeſs them equal motives of attachment; this 
depends greatly on the manter in which they agree with the 
turn of thought and perceptions of mankind.  --. 

We are extremely addicted to- idolatry, and yet have 10 
roat inclination for the religion of idolaters: we are not ven 
ſond of ſpiritual ideas, and yet are moſt attached to thoſe re. 
ligions w which teach us to adore a ſpiritual being. This pro- 


- ceeds from the ſatisfaction we find in ourſelves at having been 


ſo intelligent as to chuſe a religion, which caiſes the deity 


from that baſeneſs in which he had been placed by others, 


(a) St. Cy- - 


ril's Letter, 


We look upon idolatry as the religion of an ignorant people; 
and the religion which has a ſpiritual being for its object, 
that of the moſt enlightened nations. 

When with a doctrine that gives us the en of a ſpiritul 
ſupreme being, we can ſill join thoſe of a ſenſible nature, and 
admit them into our worſhip, we contract a greater attach. 
ment to religion; becauſe thoſe motives, which we have jul 
mentioned, are added to our natural inclinations for the ob- 
5 of ſenſe. Thus the Catholics, who have more of this 

ind of worſhip than the Proteſtants, are more attached to 
their religion, than the Proteflants are to theirs, and more 
zealous for its propagation. 

"When the'(a) people of Epheſus were © informed that the ſa 
thers of the council had declared they might call the Virgin 
Mary the Mother of God, they were tranſported with joy, they 
kiſſed the hands of the biſhops, they embraced their knees, 
and the whole city reſounded with acclamations. 

When an intellectual religion ſuperadds a choice made p 
the deity, and a preference to thoſe who profeſs it to tho 
who do not, this greatly attaches us to religion. The Maho- 
metans would not be ſuch good muſſelmans, if on the one 
hand there were not idolatrous nations, who make them ima- 
gine themſelves the champions of the Unity of God; and 
on the other Chriſtians, > make them believe that they are 
the objects of his preference. 

A I. burthened with m_ * ceremonies, attaches us 


* + This'does not comradi what Lhave. ſaid i in the laſt chapter of the preced- 
ing book : I here ſpeak of the motives of attzchment to religion, and there of 
ce means of 8 it more general. 

to 
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0 I 4 = = * a 
are an extreme propenſity to things in which we are conti- 


nually employed; witneſs the obſtinate prejudices of the? 
Mahometans, and the Jews; and the readineſs with which 
barbarous and ſavage nations change their religion, who, as 
they are employed entirely in hunting, or war, have but few 
religious ceremonies. * 5 
Nen are extremely inclined to the paſſions of hope and 
fear; a religion therefore, that had neither a heaven nor. a 
hell, could hardly pleaſe them. This is proved by the caſe 
with which foreign religions have been eſtabliſhed m Japan, 
and the zeal and fondneſs with which they are received +. 
"In order to raiſe an attachment to religion, it is neceſſary 
that it ſhould inculcate pure morals. Men who are knaves 
by retail, are extremely honeſt in the groſs : they love mo- 
rality. And were I not treating of ſo grave a ſubject, I 
hould ſay, that this appears remarkably evident in our thea- 
tres: we are ſure of pleaſing the people by ſentiments avowed 
by morality ; we are ſure of ſhocking them by thoſe it diſ- 
. approves. h ; 

na oY: "When external worſhip is attended with great magnificence, 
it flatters our minds, and ſtrongly attaches us to religion. The 


0 riches of temples, and thoſe of the clergy, greatly affect us. 

| ay Thus, even the miſery of the people, is a motive that renders 

* them fond of a religion, which has ſerved as a pretext to thoſe 

MW who were the cauſe of their miſe | "1 

"0 kick * | 

nore 

e ſas 

ron WM CHAP. IL - 

they 

les, | Of Temples. 

by LMOST all civilized nations dwell in houſes; from 
ofe 


hence naturally aroſe the idea of building a houſe for 


aho- God, in which they might adore and ſeek him, amidſt all 


one their hopes and fears. 


ma- n 


and This bas been remarked over all the world. See, as to the Turks, the 

are WU miſſions of the Levant; the Collection of Voyages that contributed to the 
eſtabliſhment of an Eaſt-India company, vol. 3. p. 201. on the Moors of 

6 Us A Mahometan negroes, &c. 

4 | iſtian and the Indian religions; theſe have a bell and a paradiſe, 
Wiich the religion of Sintor has not. 


And, 
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it more ſtrongly than that which has a fewer number. We 222 K 


Chap. 2. 


Chap. 3. 
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BOOK And, indeed, nothing is more comfortable to manking, 
A. than a place in which they may find the deity peculi 
preſent, and where they may aſſemble together to confe( 
their weakneſs, and tell their griefs. 

But this natural. idea never occurred to any but ſuch 2 
culti vated the land; thoſe who have no houſes for themſelve, 
were never known to build temples. | 
This was the cauſe that made Jenghis-Khan diſcover ſuch 
a prodigious / contempt for moſques *. This prince f ex 
mined the Mahometans, he approved of all their doctrinez 
except that of the neceſſity of going to Mecca ; he could no 
comprehend. why God might . not be every where adored, 
As the Tartars did not dwell in houſes, they could have ng 
idea of temples. . REY 
- Thoſe people who have no temples, have but a ſmall attach. 
ment to their own religion. This is the reaſon why the 
Tartars have in all times given ſo great a toleration + ; why 
the barbarous nations who conquered the Roman empire, did 
not heſitate a moment to embrace Chriſtianity ; why the fi. 
vages of America have ſo little fondneſs for their own reli. 

ion; Why, ſince our | miſſionaries have built churches in 
— the natives of that country are become ſo zealous 
for ours. 

As the deity is the refuge of the unhappy, and none ar. 
more unhappy than criminals, men have been naturally led 
to think temples an aſylum for thoſe wretches. This idea 
appeared ſtil] more natural to the Greeks, where murderers, 
chaſed from their city and the preſence of men, ſeemed to 
_ no houſes but the temples, nor other protectors but the 

8. 

, At firſt theſe were only deſigned for-involuntary homicides; 

but when the people made them a ſanctuary for thoſe who had 

committed great crimes, they ſell into a groſs contradiction, 

If they had offended men, they had — reaſon to 

believe they had offended the gods. f 

_ Theſe Afylums multiplied in Greece: The temples, fays 
Tacitus (5), were filled with mfotvent debtors, and wicked 
ſlaves z the magiſtrate found it difficult to exerciſe his office; 


the people protected the crimes of men as the ceremonies of 


. ; — | 
© *' Entering the mofque-of Bochara, he took the Koran, andthrew it unde: 
"his horfe's feet. HR. of the Tartare, page 273. 5 
7 Ibid. a JA. 4 X 9 a F : 
e4Y This Sfpoſition'of ; mind has been commimicated to the Japaneſe, who, 
as it may be eaſily proved, derive their original from the Tartars, 


the 
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the ſenate bliged to retrench a BOOK © 
e ſenate was obliged retrench a POOR 


- 


the gods; at len 
at number of them. IXIV. 
The laws of Moſes were perfectly wife. The man who C 
imwoluntarily killed another, was innocent; but he was obliged _ 
to be taken away from befoore the eyesof the relations of the 
leccaſed : Moſes therefore appointed an aſylum (c) for ſuch (e) Numb. 
unfortunate people. The tors of great crimes de- XXX. 
ſerved not a place of ſafety, and they had none (d), the Jews, ibid. 
had only a portable tabernacle, which continually changed () 
its place: this excluded the idea of a ſanctuary. It is true, 
that they had afterwards a temple ; but the criminals, who 
would reſort thither from all parts, might diſturb the divine 
ſervice. If perſons who had committed manſlaughter, had 
been driven out of the country, as was cuſtomary amongſt 
the Greeks, they had reaſon to fear that they would worſhip 
range gods. Ali theſe conſiderations made them eftablift 
cities of ſafety, where they might ſtay till the death of the 


Dr 
SHA. . 


Of the Min iſters of Religion. * 
＋ UE firſt men, ſays Porphyry, ſacrificed only vegetables. Cha 
In a worſhip ſo ſimple, every one might be prieſt in 
his own family. 
The natural deſire of pleaſing the deity, multiplied cere- 
monies, From hence it followed, that men employed in agri- 
culture became incapable of obſerving them all, and of filling 
up the number. © 4 
Particular places were conſecrated to the gods; it then be- 
came neceſſary that they ſhould have miniſters to take care 
of them; in the ſame manner as every citizen took care of 
bis houſe and domeſtic affairs. Hence the people who have 
o prieſts, are commonly barbarians : ſuch were formerly the 
Pedalians (e), and ſuch are ſtill the Wolguſky *. (ee) Lilive 
Men confecrated to the deity ought to be honoured, eſpe- Giraldus, 
cially among people who have formed an idea of a perſonal Ps: 716. 
purity neceffary to approach the places moſt : agreeable to 
the gods, and for the performance of particular ceremo- 
ſes, et iy ya: 1 7 121 f 


* % . - 


* 
*4 S* 
S + - 


1 A people of Siberia. See the account given by Mr, Rrerard INrari * 
in the Collection of Travels to the North, vol. 8s Th 


the embarraſſments of a family; and this is the practice d 


in countries where there arę 


Chap. 5. 


| hols wealth ſhould alſo increaſe. "The clergy is a family which 


THE SPIRIT 


Tho worſhip of the gods requiring a continual application, 
moſt nations were led to conſider the clergy as a ſeparate body, 
Thus, amongſt the Egyptians, the Jews, and the Perſians 0 ) 
they conſecrated to the deity certain families who performed 
the ſervice. There have been religions, which have not only 
eſtranged. ecclefiaſtics from buſineſs, but have alſo taken away th 


2 © & 


the principal branch of wg: pay 
I ſhall not here treat of the conſequences of the law of ce. i .; 
libacy : it is Sears that it may become hu:tful, in propo. 


y 
tion as the body of the clergy may be too numerous; and, in he 
conleguency of this, that of the fairy too ſmall, 5p 

By the nature of the human underſtanding, we love in re. WW 5 
ligion every thing which carries the idea of difficulty ; as in 3 
point of morality we have a tpeculative fondneſs for ever; il .. 


thing which bears the characterof feſtivity. Celibacyhas beeu 
moſt agreeabletd thoſe nations ta who it ſeemed leaſt adapted WM i 
and with whom it might be attended with themoſt fatal conſe. 
quences. In thę ſouthern countries of Europe, where, by n. of 
ture of the climate, the law af gelibacy is more difficult u 
obſerve, it has been retained ; in thoſe of the north, where ch 
the paſſions are leſs liyely, i | has been baniſhed. F urther, 

t few inhabitants, it has been Fr 
admitted; in thoſe that are vaſtly populous, it has been rfl 
Jed. It is obvious, that theſe reflections related only to : 
the too great extenſion of celibacy, and not to celle f 


iclelf. 


rig 

O HA P. v. * 

b 

Of the Bunds which the Laws ought to preſcribe ta the Ricky: q I 
f the Clergy: the 


A 5 banden families may be extinct, their wealth can « 
not be a perpetual inheritance. The Clergy is a ſami- fro 
ly which .* extinct ; wealth is therefore fixed to it {all ye, 


ever, and carinot go out of it. 
Particular families may increaſe, it is neceſſary then that 


ought not to increaſe; their weanh ought then to be | 
mited. £10153 
We have retained the regulations of the Levitica lon 3 


to the ee of the clergy, except oſs: rene to the 
— * 4 -*þoun 


4 K *# . 
110. ws 0 
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bounds of theſe poſſeſſions: indeed, amongſt us we muſt ever BO 4 K 
be ignorant of the limit, beyond which any religious com- Cap. * 
munity can no longer be permitted to acquire. 

Theſe endleſs acquiſitions appear tothe people ſo unreaſonable, 
that he who ſhould | cis in 1 defence, would be 3 
23 an ideot. | 

The civil laws find 8 many difficulties 3 in 94 Rl, 
eſtabliſhed abuſes ; becauſe they are connected with . 
worthy of reſpect; in this caſe an indirect proceeding would 
be a grearer proof of the wiſdom of the legiſlator, an- 
other which ſtruck directly at the thing ſelf. Inſtead..of 
prohibiting the acquiſitions of the clergy, we ſhould. ſeek 
to give them a diſtaſte for them; to leave them the right, 
and to take away the deed. © 

In ſome countries Europe, a reſpect for the privileges of 
the nobility has eſlabliſhed in — irs favor a right of indemni 
over immoveable goods ac in mortmain. The intere 
of the prince has in the fame caſe made him exact a right of 
amortization, In Caſtile, where no ſuch right preyajls, the 

clergy have ſeized upon everything: In Arragon, where there 
is ſome right of amortization, they have Obtained leſs ;, in 72 
france, where this right and that of indemnity are eſtabliſned 
they have acquired: leſs ſtill; and it. may be faid, that the 
— of this kingdom is in a great meaſure. owing to the 
exerciſe of theſe two rights. If poſſible ben. increaſe theſe 
nights, and put a ſtop to the mortmain. 

Render the e aneient and neceſſary patr of the clergy 
facred, —— inviolable; let it be fixt e like that rat 
itſelf : but let new inhexitandes be out of, their power. 
Permit them to break the rule, when the rule is become an 
abuſe ; ſuffer the. abuſe, hen it enters into the rule. 
her They ſtill remember at Rome a certain memorial ſent chi- 
ther di: ſome. diſputes with, the clergy, in which was this 
mATinN, 3% The clergy aug bt to contribute. to, the: expences of, the 
ew! Old 70 * what it will,” They conluded 

Fan this pa aſſage, that the author of this ets, was better 
verſed · in n of * en chan in chat of 
8 . . 


88 


| 
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p SO es Wh 
| ers Of Mongfteries. | 
30 oK X E leaſt degree of common ſenſe will let us ſee, that 
xxV. © bodies deſigned for a perpetual continuance ſhould not 


Chap.6. . he owed to ſell their funds for life, nor; to borrow for life; 

unleſs we want them to be heirs to all thoſe who have no re. 

-Jations; and to thoſe who do not chuſe to have any. The: 

men play * 120 e er xn hold the Hank they 
"ſolves." a 


IL; 


1 nA. vn. 


Nr Liner of aneh. 


C0 Of 755 25 Pr ae ogy fy oe cs 
N be it, maintain that they Te with: what is dine 
bebt ; br; in fine, vb think that þ wppeaſe then 
14 'by /e ſacrifices : three © opinions cgi ne Plato h 
” here ſaid alk that che cleareſt might” of nature bas werbe 
able to fay, in point of religion 
The magniſicence of externer erf bag 2 
nection with the conſtitution of the — 
'' lies, th have curbed not only the luxury of van 
that of ſuperſtition. © They hae introduced gauge os n into 
religion. Of this Bünder are many of the laws of Solon, 
ib pany of thoſe of Plato on funerals, adopted by — and, 
ſome of the Rs of Numa * on ſacritices. 
Birds, ſays Cicero, and paintings degun and Kniſhed in; 
og are gifts the moſt” divine. We vffer common: things, 
”"Yays a 8 chat we may ways have it in our poser 0 
"honor the 
"The defire — Pp his worſhip to the deity, is ver 
different from the magnificence of this worſhip. Let u 
not offer our treaſures to him, if we are not proud of ſhewing 
that we eſteem what he would have us deſpiſe 
* What mult the gods think of the gifte of the «mpious, ſaid tht 
es admirable plato, when a good man would bluſh to receive pn. 
et ſents from a villain . 


Lars, ct 


® Rogura vino ne rpergito. Law of the Twelve Tables. 
Reilgio! 


F 
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Religion ought not, under the pretence of gifts, to draw 
from the people, what the neceſſities of the 9 — left 


« to offer gifts, which re themſelves. 


them z but, as Plato () Toys, * The chaſte and the pious ought SY 
; a 0 2a 


243 
BOO 
XXV. 


Nor is it proper for religion to encourage expenſive fune- book 2. 


the ah. What is there more natural than to take away the 
d no; {difference of fortune in a circumſtance, and in the very mo- 


life; went, which equals all fortunes ? 


Theſe — 2 ⏑ — 
hen. | 
| CH AP. VII. 

Of the Pontificate 


them to have a chief, and for à ſovereign pontif 
o be eſtabliſhed. In monarchies, where the ſeveral orders 
of the ſtate eannot be kept too diſtin, and where all powers 
ought. not to be 3 uf 
the pontificate be diftin&t fromthe empire, The ſame neceſſity 
5 not to be met with in adeſpotic government, the nature of 
neh is to unite all the.different powers in the ſame perſon. 
hun in this. caſe. it may happen, that the prince, may tegard 
—_ — does the laws themſelves, as yr cena 1 
wn will. To prevent this inconveniency; there ought to 
nonuments of religion, for inſtance, 3 which fix 
and eſtabliſh it. king of Perſia is the. chief of the reli- 
gion; but this religion is regulated by . he em- 
peror of China is the ſovereign pontif; but there are books 
in the hands of every body, to which he himſelf muſt con- 
form. In vain a certain emperor attempted to aboliſh them: 


they triumphed over tyraruy, 


W HEN religion has many miniſters, it is natural for 
t 


. 75 e v. CH AP. I. r 
kram inbeint of Religion. 
E are here politicians, and not divines: but the di- 
vines themſelves muſt allow, that there is a great 
lfference between tolerating and approving a religion. 
When the legiſlator has believed it a duty to permit the 


erciſe of many religions, it is neceſſary that he ſhould in- 
force 


Chap. 8. 


lodged in the ſame perſon ; it is proper that 


Chap. 9. 


20s THE SPIRIT 
BOOK force allo a toleration amongſt theſe religions themſelyes, |; 
Chaps Is a 1 iple that every religion which is perſecuted, becomes 
9 uſe] perſecuting : for as loon as by ſome accidental tum 
itt ariſes from perſecution, it attacks the religion which 
perſecuted. it: not as a religion, but as a tyranny. 
It is neceſſary then that the laws require from the ſeveri 
religions, not only that they ſhall not embroil the ſtate, but 
that they ſhall not raiſe diſturbances amongſt themſelves. 4 
citizen does not fulfil the laws by not diſturbing the govern. 
ment; it is requiſite that he ſhould not trouble any citizen 
Whomſoever. . apa | 
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þ have afl eftraordinary zeal for being eſtahliſhed in 
a places afe 2 feligion” tliat can tolerate other; 
ſeldom thinks of its d propagation); it muſt therefore bei 
very good civil 14w; When the ſtate is already ſatisfied with P 
the eſtabliſhed feligion, not to ſuffer the eſtabliſhment d 


Another, 12 . 


Chap: ro. 8 thete are ſcarce any but perſecuting religions that 
A 


z Rug 20 e525 51 er noigik 
Tuzis is then à fundamental principle of the political lam Wear 
| in; regard to religion: That whew the ſtate is at liberty t Wo! f 
receive or to reject à new religion; it ought to -be-rejected; if I 


* 


when it is received, it ouglit to be tolerated: - ++ +; r nis 
C- X 917941122 7 , 175 rr rs nine gd. Es +1 3 
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k Prince who undertakes to deſtroy or to change the 

Chap, 11. eſtabliſhed religion of his kingdom, muſt greatly ex 


'poſe himſelf. If his government 18 ſpotie, he runs a much 
greater riſk of ſeeing a revolution ariſe from ſuch a proceet 


*” T7 <a + * 
Cir at Zh CF > 'S a 


1 do not mean ty ſpeak in this chapter of the Chriſtlan religion br, 1 
have elſewhere obſerved, the Chriſtian religion is our chief bleſling. Ser 6 
dend of the preceding chapter, and the defence of the Spurit of Laws, fat i, 
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ng, than from tray whatſoever, and a revolution is BOOK. 
** e in ſuch ſtates. The reaſon of this is, XXV. 
decauſe a ſtate cannot change its religion, manners and Ar. 
ich Weattoms, in an inſtant, and with the fame rapidity as the 

prince publiſhes the ordinance which eſtabliſhey a new reli- 


eral gion. 2 

du * Beſides, the ancient religion is connected with the conſti- 
A mution of the kingdom, and the new one is not; the former 
em. agrees with the climate, and very often the new one is 
12en oppoſite to it. Moreover, the citizens become diſguſted 
with their laws, and look upon the government already eſta- 
bliſhed with contempt; they conceive a jealouſy againſt the 
two religions, inſtead of a firm belief in one; in a word, 
theſe innovations give to the ſtate, at leaſt for ſome time, 


CHAP. NI. 
p ENA L laws ought to be avoided, in reſpect to reli- Chap. 13. 
gion: they imprint fear, it is true; but as religion has 
alſo penal laws whieh inſpire the ſame paſſion, the one is 
efaced by the other; and between theſe two different kinds 
of fear, the mind becomes hardened. =. 
The threatenings of religion are ſo terrible, and its pro- 
niſes ſo great, that when they actuate the mind, whatever 
; Wefforts the magiſtrate may uſe to oblige us to renounce it, he 

ſeems to leave us nothing when he deprives us of the exer- 
eiſe of our religion, and to bereave us of nothing when we 
xe allowed to profeſs it. | 44 

It is not therefore by filling the ſoul with the idea of this 
preat object, by haſtening her approach to that critical mo- 
ment in which it ought to be of the higheſt importance, that 
„tel rügion can be moſt ſucceſsfully attacked: a more certain 
wp = is to tempt her by favors, by the conveniencies of life, 
) *; bopes of fortune; not by that which revives, but by that 
cel. vbich extinguiſhes the ſenſe of her duty; not by that which 
e ſhocks her, but by that which throws her into indifference, 
- at the time when other paſſions actuate the mind, and thoſe 
See ve Vhich religion inſpires are huſhed into filence. A | 
Fat *- ue in changing a religion; the invitations ſhould be much 
.., {fronger than the penalties. +4 +42 *o ee 
we vor. II. — 5225 *4 + 33 "BE 
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Book The temper of the human mind has appeared even in d. 

— nature of puniſhments. If we take a ſurvey of the perſec i 
(3) In the tions in Japan (i), we ſhall find that they were more ſhock « 
Collection at cruel torments than at long ſufferings, which rather wea 
of Voyages than affright, which are the more difficult to ſurmount, frog 
— their appearing tes difficult. . 15 58 
eſtabliſh= In a word, hiſtory ſufficiently informs us, that penal lay, 
| -mencof an have never had any other effect but to deſtroy. 


Nſt-India 


company, fx I 28 22 
vol. 5. OO — 2 — — - 
A moſt humble Remonſtrantr to the Thuiſithrs of Spain and Par 
9255 tugal. | 


| weſs of ten years of agg, who was burnt at Liſbon 
ao. 23- A 2 the laſt Auto def gave occihon to the following 
little piece; the moſt idle, I believe, that ever was wrote. 
When we attempt to prove things ſo evident, we are fur 
never to convince. 5 e 
The author declares, that though a Jew, he has a reſped 
for the Chriſtian religion; and that he ſhould be glad to tak: 
away from the princes who are not Chriſtians, a plauſibl 
pretence for perſecuting this religion. : 
 « You complain, ſays he to the inquiſitors, that the en. 
c peror of Japan cauſed all the Chriſtians in his dominion 
cc to be burnt by a ſlow fire. But he wilt anſwer, we tren 
« you who do not believe like us, as you yourſelves tre 
ec thofe who do not believe like pu: you can only complain 
ct of your weakneſs, which has hindered you from extermi 
« nating us, and which has enabled us to exterminate you. 
cc But it muſt be confeffed, that you are much more cru 
« than this emperor. You put us to death, who believe 
e only what you believe, becauſe we do not believe a/ that 
« you believe. We follow a religion, which you yourſelves 
e know to have been formerly dear to God. We think that 
-« God loves it ſtill, and you think that he loves it no more 
ec and becauſe you W hack you make thoſe ſuffer by ſword 
« and fire, who hold an error fo pardonable as to beliere 


e that God ſtill loves, what ke once loved, 


be ſovrce-of the blindneſs of the Jews is, their not perceiving that l. 
ecnoomy of the goſpel is in the order of the decrees of God; and that it ii i 
e light a conſequence of his immutability. 


« | 
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the « If you are cruel to us, you are much more ſo to our 

eu. children; you cauſe them to be burnt, becauſe they fol- 

kel Wa low the inſpirations given them by thoſe whom the law of 

an Mi nature, and the laws of all nations, teach them to regard 
ron Wc as Gods. | | 

« You deprive yourſelves of the advantage you have over 

am Wc the Mahometans, with reſpect to the manner in which 

« their religion was eſtabliſhed. When they boaſt of the 

« number of their believers, you tell them that they have 

« obtained them by violence, and that they have extended 

« their religion by the ſword : why then do you eſtabliſh 

« yours by fire ? | 
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Chap. 13. 


« When you would bring us over to you, we object a 


por ſource from which you glory to deſcend. You reply to 
"W« us, that though your religion is new, it is divine; and 
« you prove it from its growing amidſt the perſecutions of 
« Pagans, and when watered by the blood of your martyrs : 


ibo hut at preſent you play the part of the Diocleſians, and 
Auge make us take yours. 2: 

8 « We conjure you, not by the mi — God whom both 
ure you and we ſerve, but by that Chu who, you tell us, 
ſped took upon him a human form, to propoſe himſelf for an 


« example for you to follow ; we conjure you to behave to 
© us, as he himſelf would behave was he upon earth. You 
« would have us be Chriſtians, and you will not be ſo your- 
« ſelves. | 

« But if you will not be Chriſtians, be at leaſt men: treat 
« us as you would, if having ony the weak light of juſtice 
« which nature beſtows, you had not a religion to conduct, 
« and a revelation to enlighten you. 

« If heaven has had ſo great a love for you, as to make 
« you ſee the truth, you have received a ſingular favor: but 


. WM their father, to hate thoſe who have not? 
= © If you have this truth, hide it not from us, by the man- 
ner in which you propoſe it. The charaQteriſtic of truth 
s its triumph over hearts and minds, and not that impo- 
tency which you confeſs, when you would force us to re- 
4 ceive it by tortures. F 
If you were wiſe, you would not put us to death for no 
other reaſon, but becauſe we are un willing to deceive you. 
«* If your Chriſt is the ſon of God, we hope he will reward 
* us for being ſo unwilling to profane his myſteries ; and we 
believe, that the God whom both you and we ſerve, will 
not puniſh us for _— ſuffered death for a „— 
| 5 OE pts 


>lieve 


that tht 
t it is 


« | 


is it for children, who have received the inheritance of _ 
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BOOK « he formerly gave us, only becauſe we believe that he ſtit 
XXIV. tc continues to give it. | 
Chap. 13. You live in an age in which the light of nature ſhines 
« more bri ht than it has ever done ; in which philoſophſ 
« has enlightened human underſtandings; in which the 
« morality of your goſpel. has been more known; in which 
te the reſpective rights of mankind, with regard to each other, 
ce and the empire which one conſcience has over another, 
« are beſt underſtood. If you do not therefore ſhake of 
« your ancient prejudices, which, whilſt unregarded, mingle 
« with your paſhons, it muſt be confeſſed, that you are 
tc jncorrigible, incapable of any degree of light, or inſtruc. 
ce tion; and a nation muſt be very unhappy that gives autho- 
cc _ ſuch men. 
« Would you have us frankly tell you our thoughts! 
« You conſider us rather as your enemies, than as the ene. 
« mies of your religion: for if you loved your religion, you 
« would not ſuffer it to be corrupted by ſuch groſs ignorance, 
ce It is neceſſary that we ſhould advertiſe you of one thing, 
ce that is, if any one in times to come ſhall dare to aſſert, 
cc that in the age in which we live, the people of Europe 
ec were civilized, you will be cited to prove that they were 
cc barbarians; and the idea they will have of you, will be 
it ſuch as will diſhonor your age, and ſpread hatred over al 
« your contemporaries.” 


C'H A FP. XIV. - 
Why the Chriſtian Religion is ſo odious in Japan. 


Chap. 14. E have pr mentioned (t) the preverſe temper of 
(2) Book the people of Japan. 'The magiſtrates conſidered 
4. chap. 24. = n 
the firmneſs which Chriſtianity inſpires, when they attempted 
to make the people renounce their faith, as in itſelf moſt 
dangerous: they fancied that it increaſed their obſtinacy, 
The law of Japan puniſhes ſeverely the leaft diſobedience. 
The people were ordered to renounce the Chriſtian religion: 
they did not renounce it; this was diſobedience : the magif 
trates puniſhed this crime; and the continuance in diſobe- 
_ dience ſeemed to deſerve another puniſhment. ey 
Puniſhments amongſt the Japaneſe are conſidered as the 
revenge of an inſult done to the prince. The ſongs of _ 
—x— . © cnn cw 22 ou nates * 3 2 0 Oh: 43 un 


, 
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by our martyrs appeared as an outrage againſt him; the BOOK 
— of martyr — the magiſtrates 5 in their opinion it FA 
ſignified rebel: they did all in their power to prevent their 
obtaining it. Then it was that their minds were exaſperated, 
and a horrid ſtruggle was ſeen between the tribunals that 
condemned, and the accuſed who ſuffered ; between the 
civil laws, aud thoſe of religion. 


————— YH Y>| CC — 
CHAP. . 


Of the Propagation of Religion. 


LL the people of the Eaſt, except the Mahometans, Chap. 15. 

A believe all religions in themſelves indifferent. They 

ear the eſtabliſhment of another religion, no otherwiſe than 

2s a change in government. Amongſt the Japaneſe, where 

there are many ſects, and where the ſtate has had for ſo long 

a time an ecclefiaſtic ſuperior, they (/) never diſpute on reli- (1) See 

gion. It is the ſame with the people of Siam (mn). The Kempfer, 

Calmucks (n) do more, they make it a point of conſcience (=), 14. 

to tolerate every ſpecies of religion : at Calicut (o) it is a — 

maxim of the ſtate, that every religion is good. þ (0) Hiſtory 

But it does not follow from hence, that a religion brought of the 

from a far diſtant country, and quite different in climate, Tutu 
. part 5. 

laws, manners, and cuſtoms, will have all the ſucceſs to (%) pirarg', 

which its holineſs might entitle it. This is more particularly Travels, 

true in great deſpotic empires: here ſtrangers are tolerated at chap. 27. 


| firſt, becauſe there is no attention given to what does not 


ſeem to ſtrike at the authority of the prince. As they are 
extremely ignorant, an European may render himſelf agree- 
able, by the knowledge he communicates ; this is very well 
in the beginning. But as ſoon as he has any ſucceſs, when 
2 ariſe, and when men who have ſome intereſt, become 
informed of it; as their empire, by its very nature, above 


all things requires tranquillity, and as the leaſt diſturbance 


may overturn it, they proſcribe the new religion and thoſe 


who peach it : diſputes between the preachers breaking out, 
they begin to entertain a diſtaſte for religion on which even 
thoſe w propoſe it are not agreed, YAY” WF 
_ 207 77188 
e AA. 
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B OO K XVI. 
Of Laws as relative to the Order of Things on which thy 


determine. 


D 
CHAP. I. 
Idea of this Bek. 
EN are governed by ſeveral kinds of laws; by the 


law of nature ; by the divine law, which is that of 
religion ; by eccleſiaſtical, otherwiſe called canon law, which 


is that of religious polity ; by the law of nations, which may 


be conſidered as the civil law of the whole globe, in which 
ſenſe every nation is a citizen; by the general political lay, 
which relates to that human wiſdom from whence all ſocieties 
derive their origin; by the particular political law, the object 
of which is each ſociety ; by the law of conqueſt founded on 
this, that one nation has been willing and able, or has had 
a right to offer violence to another; by the civil law of every 
ſociety, by which a citizen may defend his poſſeſſions and 


his life, againſt the attacks of any other citizen; in fine, by 


domeſtic law, which proceeds from a ſociety's being divided 
into ſeveral families, all which have need of a particular 
government. 


There are therefore different orders of laws, and the ſub- 


limity of human reaſon conſiſts in perſectly knowing to which 
of theſe orders the things that are to be determined ought to 


have a principal relation, and not to throw into confuſion 


thoſe principles which ſhould govern mankind. 
C 
— ! Of Laws divine and human. 


W E ought not to decide by divine laws, what ſhould be 


decided by human laws ; nor determine by human, 
what ſhould be determined by divine laws. 


'Thefe 


* 
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Theſe two ſorts of laws differ in their original, in their BOOK 
1 „and in their nature. FR 2 : hes 
It is univerſally acknowledged, tbat human laws are in 
thy their own nature different from thoſe of religion; this is an 
important principle : but this principle is itſelf ſubject to 
others, which muſt be enquired after. Wo 
1. It is in the nature of human laws to be ſubject to all the 
accidents which can happen, and to vary in proportion as the 
will of man changes : on the contrary, by the nature of the 
laws of religion, they are never to vary. Human laws ap- 
point for ſome good; thoſe of religion for the beſt : good 
may have another object, becauſe there are many kinds of 
good: but the beſt is but one, it cannot therefore change. Fn 
the WY We may alter laws, becauſe they are reputed no more than 
: of good; but the inſtitutions of religion are always ſuppoſed to 
ich de the beſt, | | | | 
rl . There are kingdoms, in which the laws are of no value, 
" W they depend only on the capricipus and fickle humorof the 
ſovereign. If in theſe kingdoms the laws of religion were of 
the ſame nature as the human inſtitutions, the, laws of reli- 
Jes gion too would be of no value. It is however neceſſary to 
che ſociety, that it ſhould have ſomething fixed; and it is re- 
ligion that has this ſtability, | BD 
3 The influence of religion proceeds from its being be- 
* lieved that of human laws, from their being feared. Anti- 
 ) WF quity ſuits with religion, becauſe we have frequently a firmer 
belief of things, in proportion to their diſtance :; for we have 
no ideas annexed to them drawn from thoſe times, which can 
1, contradiet them. Human laws, on the contrary, receive ad- 
- IF vantage from their novelty, which implies the actual and 


ich W particular attention of the legiſlator to put them in execution. 
fon | IEEE ewe * 5 
ene 


(37 couil Laut contrary to the Law of Nature. 


F a ſlave, ſays Plato (a), defends kimſelf, and kills a free- Cher. 3. 
man, he ought to be treated as a parricide. This is a (« 
civil law which puniſhes ſelf-defence, though dictated by 
nature ee . | >”. + - 
ib The law of Henry VIII. which condemned a man without 
nan, being confronted by witneſſes, was contrary to ſelſ- defence. 
In order to paſs ſentence of _ condemnation, it is neceſſa 12 
dee that the witneſſes ſhould know, whether the man again | 
whom they make their depoſition, is he whom they. accuſe, 
. 2 - —— : is | and 


= 


Sup. 3. Jou mean. IONS 14:0 
ES" The law paſſed under the ſame reign, which condemne; W ' 


; = conſent of the two parties, or at leaſt of one of them: bu 


__ 
(% Law of r if the wife or ſon o 
the Bur- ndd reveal the crime, they were to become flaves, This ur 
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* and that this man be at liberty to ſay, I am not the perſom Ml; f 


every woman, who, having carried on a criminal commerce, W 2d! 
did not declare it to the king before ſhe married him, violated N the 
the regard due to natural modeſty, It is as unreaſonable u la 
oblige a woman to make this declaration, as to oblige a may the 
not to attempt the defence of his own life. ' 
The law o Henry II. which condemned the woman to death pre 
who loſt her child, in caſe ſhe did not make known her preg, la 
nancy to the magiſtrate, was not leſs contrary to felt-deience, Wl acc 
It would have been ſuthcient to oblige her toinformone of he inf 
neareſt relations, who might watch over the preſervation ai fro 
the infant. 25 ob 
What other information could ſhe give in this ſituation, di 
ſo torturing to natural modeſty ? Education has heightenei i me 
the notion of preſerving that modeſty ; and in thoſe critiedWiw: 
moments, ſcarce has ſhe any idea remaining of the loſs of life, 
There has been much talk of 2 law in England, whid 
permitted girls ſeven years old to chuſe a huſband, 'This lay 
was ſhocking two ways; it had no regard to the time when 
nature gives maturity to the underſtanding, nor to that i 
in which ſhe gives maturity to the body, 
Amongſt the Romans, a father might oblige his daughte 
(ates in to repudiate (5) her huſband, though he himielf had cos. 
the code ſented to the marriage, But it is contrary to nature, for; 
4e repudis divorce to be in the power of a third perſon. 
& judicio A divorce can be agreeable to nature, only when it is 


D 


Then neither conſents, it is a monſtrous ſeparation. In ſho 
the power of divorcement can be given only to thoſe who fes 
the inconveniencies of tage, and who are ſenſible of tht 
moment when it is for their intreſt to make them ceaſe. 
C H A P . IV. . 
The ſame Subject continued. 


| UN D:EBALD c) king of Burgund decreed, thi 
5 00 a perſon guilty of robbery, di 


== contrary to nature: a wife to inform againſt her huſband 


„Mr. Bayle, in his Criticiſm on the Hiſtory of Calviniſm, ſpeaks of ti 
PE. —" "ng Hiſtory peaks 
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perſon I fon to accuſe his father | to avenge one criminal action, BR 
they ordained another {till more criminal, | XXVI, 
:mneq he law of Recefluinthus (d) permits the children of the 522 
nerce, ¶ zdultreſs, or thoſe of her huſband, to accuſe her, and to put code of 
olated ¶ the ſlaves of the houſe to the torture. How iniquitous the the Vift- 
ble to law, which, ta. preſerve a purity of morals, overturns nature, 22 Lb, 
a mathe origin, the ſource of all morality $ 3 72 
With pleaſure we behold in our theatres a young hero ex- 
as much horror againſt the diſcovery ot his mother-in- 
law's guilt, as againſt the guilt itſelf. In his ſurprize, though 
accuſed, judged, condemned, proſcribed, and covered with 
infamy, he ſcarcely dares to reflect on the abominable blood 
from whence Phædra ſprang ; he abandons the moſt tender 
object, all that is moſt dear, all that lies neareſt his heart, all 
that can fill him with rage, to deliver himſelf up to the un- 
merited vengeance of the gods, It is nature's voice, the 
ſweeteſt of all ſounds, that inſpires us with this pleaſure. 


F life, =: 
which 2 pon 
is lay CEAP Y. 


ts in which aue may judge by the principles of the civil Laws 
as in limiting baue 4 d. Law of Nature, 
1g hte N Athenian law obliged * children to provide for their 

A fathers, when fallender poverty; it excepted thoſe poke 
who were born of a (e) courtezan, thole whoſe chaſtity had (,) Plu- 
been infamouſly proſtituted by their father, and thoſe to whom tarch, life 
he 46 had not given any means of gaining a livelihood. - 5 
e law conſidered, that, in the firſt caſe, the father being tarch life of 

uncertain, he had rendered the natural obligation precarious; Solon, 
that in the ſecond, he had ſullied the life he had given, and 324 d 
done the greateſt injury he could do his children, in de- hort. d 
priving them of their reputation; that in the third, he had art. c. v. 
rendered inſupportable a life which had no means of ſub- 12 
lſtence, The law ſuſpended the natural obligation of 
children, becauſe the father had violated his; it looked upon 
the father and the ſon as no more than two citizens, and de- 
termined, in reſpect to them, only from civil and political 
news ; ever conſidering, that a good republic ought to have 
a particular- regard to manners. I am apt to think, that 
dolon's law was a wiſe regulation in the firſt two caſes, whe- 
ther that in which nature has left the ſon in ignorance with 
regard to his father, or that in which ſhe even ſeems to ordain 
he ſhould not own him ; but it cannot be approved with 


Under pain of infamy, mother under pain of impriſonment. 
| relpet 
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' BOOK reſpect to the third, where the father had only violated 
— civil inſtitution. : | '> 
— — | 
CHAP. VI. 


That the Order of Succeſſion or Inheritance depends on th cuſt 
Principles of political or civil Law, and not on thoſe of the Lay 
of N. ure. 4 2 


H E Voconian law ordained, that no woman ſhould be 
| left heireſs to an eſtate, not even if ſhe was an only 
() Deci> child. Never was there a law, ſays St. Auguſtine (g), more 
kb. 4 Dei, unjuſt. A formula of Marculfus (+) treats that cuſtom a 
(5) Lib. 2, impious, which deprives daughters of the right of ſucceeding 
cap. 12. to the eſtate of their fathers. Juſtinian (i) gives the appella 
(5) Novell. tion of barbarous, to the right which the males had for. 
325 merly of ſucceeding in prejudice to the daughters. Theſt 
notions proceed from their having conſidered the right of Wed t 
children to ſucceed to their fathers poſſeſſions, as a conſe. ¶ cro 
quence of the law of nature; which it is not. of | 
The law of nature ordains, that fathers ſhall provide for WW / 
their children; but it does not oblige them to make then No t 
their heirs. The diviſion of property, the laws of this diviſion MW whi 
and the ſucceſſion after the death of the perſon who has hal nur 
this diviſion, can be regulated only by the community, and MW has 
conſequently by political or civil laws. MY 
True it is, that a political or civil order frequently demands ¶ ma: 
that children ſhould ſucceed to their father's eſtate ; but it MW ſhoi 
does not always make this neceſſary. | 5 
There may be ſome reaſons given why the laws of our loft 
fiefs appoint that the eldeſt of the males, or the neareſt rel · war 
tions mike male fide, ſhould have all, and the females no- ¶ dre 
_ (4) Lib. 2. thing: and why by the laws of the Lombards (+) the ſiſters, WW 4 
yz the natural children, the other relations; and, in their de- to] 
fault, the treaſury, might ſhare the inheritance wich the I ceſſ 
daughters. ; | | 
It was regulated in ſome of the Dynaſties of China, that 
the brothers of the emperor ſhould ſucceed to the throne, 
and that the children ſhould not. If they were willing thut , 
the Prince ſhould have a certain degree 3 it ther I Gun 
feared his being too young, and if it was become neceſſary to 
prevent eunuchs from placing children ſucceſſively on the 
| roNey 


Snap. 6. 


e 
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throne, they might very juſtly eſtabliſh a like order of ſuc- — 0 2 


ceſſion; and when ſome (/) writers have treated theſe bro- Chap. 6. 
thers as uſurpers, they have judged only by ideas received („/ Dy 
from the laws of their own countries. Halde on 
According to the cuſtom of Numidia (in), Deſalces, brother the _ 
of Gala, ſucceeded to the kingdom; not Maſſiniſſa, his ſon. 8 8 
And even to this day 9 among the Arabs in Barbary, Decad. 3. 
where each village has its chief, they adhere to this ancient lib. 9 
cuſtom, by chuſing the uncle, or ſome other relation, to 8 ” 
ſucceed. vol. 1. 
There are monarchies merely elective; and fince it is pag. 403. 
evident, that the order of ſucceſſion ought to be derived from 
the political or civil laws, it is for theſe to decide in what 
caſes it is agreeable to reaſon, that the ſucceſſion be granted 
to children, and in what caſes it ought to be given to 
JnNEeTS. 
In countries where Polygamy is eſtabliſhed, the prince has 
many children; and the number of them is much greater in 
ſome of theſe countries than in others. There are * ſtates, 
where it is impoſſible for the people to maintain the children 
of the king ; they might therefore make it a law, that the 
crown ſhall devolve, not on the. king's children, but on thoſe 
of his ſiſter. | 
Aprodigious number of children would expoſe the ſtate 
to the moſt dreadful civil wars. The order of ſucceſſion 
which gives. the crown to the children of the ſiſter, the 
number of whom is not larger than thoſe of a prince who 
has only one wife, muſt prevent theſe inconveniences. 
There are people, amongſt whom reaſons of ſtate, or ſome 
maxims of religion, have made it neceſſary that the crown 
ſhould be always fixed ina certain family : from hence, in 
India, proceeds the jealouſy of their (o) tribes, and the fear of (o) See E- 
loſing the deſcent : they have there conceived, that never to dying 
want princes of the blood royal, they ought to take the chil- 2 
dren of the eldeſt ſiſter of the king. nd the 
A general maxim: It is an obligation of the law of nature, Voyages 
to provide for our children; but to make them our ſuc- 1 
ceſſors, is an obligation of the civil or political law. From gli. 


hence are derived the different regulations, with reſpect to ment of the 
Eaſt-India 

company, 

vol. 3. 

part 2. 

rag 644. 


ee the Collection of Voyages that contributed to the eſtabliſhment of an 
Faſt-India company, vol. 4. part I. pag. 114. And Mr, Smith's Voyage to 
Guinea, part 2. pag. 150. concerning the kingdom of Judia, | 


baſtards? 
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BOOK baſtards, in the different countries of the world 3 theſe an 
VI. according to the civil or political laws of each country. 


"hy 
CHAP. VIL 


That we ought not to decide by the Precepts of Religion, what þ, 
longs only to the Law of Nature. 


Chap. 7. H E Abaſſines have a moſt ſevere lent of fifty day; 
which weakens them to ſuch a degree, that for a lon 
(p) Collec- time they are incapable of buſineſs : the 'Turks(p) do not fi 
den of to attack them after their lent. Religion ought, in fav 
Voyages of the natural right of ſelf-defence, to ſet bounds to theſe 
— 3 cuſtoms. | | 
Ss ae. The Jews were obliged to keep the ſabbath ; but it wasa 
blimment inſtance of great ſtupidity in this nation, not to defend them. 
- — — ſelves when their enemies choſe to attack them on this 


—4 8 Cambyſes laying ſiege to Peluſium, ſet in the firſt rank: 
and 103. great number of thoſe animals, which the Ægyptians re- 
garded as ſacred; the conſequence was, that the ſoldiers of 
the garriſon doſt not moleſt them. Who does not ſee that 


ſelf-defence is a duty ſuperior to every precept. 
rr 
CHAP. VIII. 


T hat we ought not to regulate by the Principles of the cannm 
Law, things which ſhould be regulated hy thoſe of the Civi 
2 | | | 


Y the (g) civil law of the Romans, he who took a thing 
privately from a ſacred place, was puniſhed only for the 
Za. guilt of theft: by the (7) cannon law, he is puniſhed for the 
(x) Capite crime of facrilege. The cannon law takes cognizance of the 
quis place; the civil laws of the fact. But to attend only to the 
67, . place, is neither to reſſect on the nature and definition of : 

Cujas . theft, nor on the nature and definition of ſacrilege., 
ſervat. As the huſband may demand a ſeparation, by * 2 
. | 2 ty 
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gelity of his wife; the wife might formerly / demand BOOK 

= La of the infidelity of he huſband. 1. cuſtom en 

ontrary to a regulation made in the (t) Roman laws, was in- (s) Bag 

noduced into the eccleſiaſtic courts *, where nothing was re- manoir 
ded but the maxims of canon law; and indeed, if we con- on the an- 

Jer marriage as a thing merely ſpiritual, and as relatin — 

only to the things of another life, the violation is in both Beauvoits, 

ues the ſame, but the political and civil laws of almoſt all chap. 18. 

nations, have, with reaſon, made a diſtinction between them. Wu 20 of 

hey have required from the women a degree of reſerve and Code as ty: 

ontinency, which they have not exacted from the men; Fuliam d 

becauſe, in women, a violation of chaſtity ſuppoſes a renun. iris. 

ation of all virtue; becauſe women, by violating the laws 

f marriage, quit the ſtate of their natural dependence; be- 

ezuſe nature has marked the infidelity of women with certain 

ſigns 5 and, in fine, becauſe the children of the wife born in 

adultery neceſſarily belong, and are an expence to the huſband, 

while the children produced by the adultery of the huſband, 


are not the wife's, nor are an expence to the wife. 


ſe a 


nk 2 ——— JC 
8 fe. | 
rs of EAA. H. 


That Things which ought to be regulated by the Principles of 
civil Law, can ſeldom be regulated by thoſe of Religion. 

T H E laws of religion have a greater ſublimity ; the civil Chap 

laws a greater extent. | 105 
The laws of perfection drawn from religion have more in 

new the goodneſs of the perſon that obſerves them, than of 

the ſociety in which they are obſerved ; the civil laws, on 

the contrary, have more in view the moral goodneſs of men 

in general, than that of individuals. 

: Thus, venerable as thoſe ideas are which immediatel 

ung ſpring from religion, they ought not always to ſerve as a fi 

the principle to the civil laws; becauſe theſe have another, the 

che general welfare of ſociety. 

de The Romans made regulations amongſt themſelves, to 

preſerve the morals of their women; theſe were political in- 

f 2 Wſtitutions. Upon the eſtabliſhment of monarchy, they made 
civil laws on this head, and formed them on the principles of 


the i their civil government. When the Chriſtian religion be- 
lj N came predominant, the new laws that were then made, had 


At preſent they do not take cognizance of theſe things in France. ” 
S 
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BOOK 
xv 
Chap. 9. 


(2) Leg. 
11. S ult. 
ff. ad leg. 
Juliam de 
adulteriis , 
(x) Nor. 
I 34. Col. 
9. cap. 10. 
tit. 170. 


(y) Leg. 7. 
de repudits 
W judicio de 
moribh 
ſublato, 

(z) Auth. 
hodic 
Juantiſ- 
cumque 
cod. de 
repudiis. 


(a) Auth. 
quod hodie 
cod. de 
repudiit. 


a thouſand dangers. | 
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leſs relation to the general rectitude of morals, than to th: 
holineſs of marriage; they had leſs regard to the union q 
the two ſexes in a civil, than in a ſpiritual ſtate. 
At firſt, by the () Roman law, a huſband, who brought WW ® 

back his wife into his houſe, after ſhe had been found guilty 
of adultery, was puniſhed as an accomplice in her debauch, 
Juſtinian (x), from other principles, ordained, that during the 
ſpace of two years he might go and take her again out of the 
monaſtery. Fs 

' Formerly, when a woman, whoſe huſbaad was gone un 
war, heard no longer any tidings of him, ſhe might eaſiſy mary {W'2© 
again, becauſe ſhe had in her hands the power of making : | 
divorce. The law of (y) Conftantine obliged the woman u i 
wait four years, after which ſhe might ſend the bill of divorc 
to the general; and, if her huſband returned, he could n 2! 
then charge her with adultery, But Juftinian (z) decreed, ef { 
that let the time be never ſo long after the departure of her 
huſband, ſhe ſhould not marry, unleſs by the depoſition and 
oath of the General ſhe could prove the death of her huſband. 
Juſtinian had in view the indiſſolubility of marriage; but ve 
may ſafely ſay, that he had it too much in view. He de- 
manded a poſitive proof, when a negative one was ſufficient; 
he required a thing extremely difficult, to give an account 
of the fate of a man at a great diſtance, and expoſed to fo 
many accidents z he preſumed a crime, that is, a deſertion 
of the huſband, when it was ſo natural to preſume his death. 
He injured the commonwealth, by obliging women to live 


out of marriage; he injured individuals, by expoſing them to 


The law of Juſtinian (a), which ranked amongſt the cauſe 
of divorce the conſent of the hutband and wife to enter into 
a monaſtery, was entirely oppoſite to the principles of the 
civil laws It is natural that the cauſes of divorce ſhould have 
their origin in certain impediments, which could not be fore- 
ſeen beſore marriage; but this deſire of preſerving chaſtity 
might be foreſeen, ſince it is in ourſelves. This law favors 
inconſtancy in a ſtate, which is by its very nature perpetual; 
it ſhook the funJamental principle.of divorce, which permits 
the diſſolution of one marriage only from the hope of ano. 
ther. In ſhort, if we view it in a religious light, it is n0 
more than giving victims to God. without 2 -ſacrifice.' 


W235 257 | E H AP, 


A X bg y id fo 
CHAP. 
2 it << © + 4 . 


ebe Caſe we ought te fallow the civil Law, which permits, 
| and not the Lots of Religion which forbid. 


uilty i 
＋ HENa religion which prohibits polygamy, is intro- ;; O O k 
f the duced into a country where it is permitted, we can- XXVI. 


ot believe, (ſpeaking only as a politician) that the laws of the Chap · 10; 
ountry ought to a man who has many wives to em- 

race this religion; unleſs the magiſtrate or the huſband 

ould indemnify them, by reſtoring them ſome way or other 

to their civil ſtate. ithout this, their condition would be 
eplorahle ; no ſooner would they obey the laws, than they 

would find themſelves deprived of the greateſt advantages 

pf ſociety, | ' 


her 
and — . —— 
and 4 
CH AP. Xx. 


Nat human - Courts of TFuffice ſhould not be regulated by 
the maxims of t Tribunals which relate to the other 


H E tribunal of the inquiſition, formed by the Criſtian Chap, x2: 
T monks on the idea of the tribunal of penitence,, is 

ontrary to all good policy. It has every where met with a 

general diſlike, and muſt have ſunk under the oppoſitions it 

met with, if thoſe who were refolved to eſtabliſh it had 

not drawn advantages even from theſe oppolitions. 

the This tribunal is inſupportable in all governments, In mo- 


have narchies, it only makes informers and traitors; in republics, 
ore- Mit only forms diſhoneſt men; in a deſpotic ſtate, it is as 
ſtity I deſtructive as the government itſelf. 
vors | 
ual; nnn 
mits e | 
N. EAR -:: 
; 5 
The ſame Subjef continued. 


T is one abuſe of this tribunal, that of two perfons ac- Chap ra 
| cuſed of the ſame crime, he who denies, is condemned | 
\ 3, to die; and he who confeſſes, avoids the puniſhment. 00 
$ 
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BOOK has its ſource in monaſtic ideas, where he who denies, ſeems 


XXVI. 


Chap. 12. 


Chap. 13. 


religion, to legitimate in the one caſe, and to reprove i 
that this ſhould be regulated by the civil laws. 


particular benediction; a benediction which, not being 4 


perior graces; all this, I ſay, is within the reſort d 


in a ſtate of impenitence and damnation ; and he who con. 
feſſes, in a ſtate of repentence and ſalvation. But a diſtinctia 
of this kind can have no relation to human tribunals, Hy, 
man juſtice, which ſees only the actions, has but one con, 
pact with men, namely that of innocence ; divine juſtice, 
which ſees the thoughts, has two, that of innoceace an; 
repentance. 


b 
In what Caſes, with regard to Marriage, we ought to follow th 


Laws of Religion ; and in what Cafes wwe ſhould follow th 
civil Laws. 


T has happened in all ages and countries, that religio 
has been blended with marriages. When certain thing 
have been conſidered as impure or-unlawful, and were ne. 
vertheleſs become neceſſary, they were obliged to call i 


others: 
On the other hand, as marriage is of all human actioꝶ 
that in which ſociety is moſt intereſted, it became prope 
Every thing which relates to the nature of marriage, it 
form, the manner of contracting it, the fruitfulneſs it occz 
ſions, which has made all nations conſider it as the object of: 


ways annexed to it, is ſuppoſed to depend on certain ſv 


religion. | 
The ↄonſequences of this union, with regarſt to property, 
the reciprocal advantages, every thing which has a relation to 
the new family, to that from which it ſprung, and to that 
which is expected to ariſe ; all this relates to the cin 
laws. 
As. one of the great objects of marriage is to take aw 
that uncertainty which attends unlawful conjunctions, rele 
gion here ſtamps its ſeal, and rhe civil laws join theirs to it; 


to the end that it may be as authentic as poſhble. Thuz 


beſides the conditions required by religion to make a mu- 
riage valid, the civil laws may ſtill exact others. 


*. 
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The cell 155 receire this power from their being add; 30 ox 


emmy 
con BE {nal obligations, and not contradictory ones; The i law of 
tio religion inſiſts upon certain ceremonies, the ciyil laws on the 
Hy. conſent of fathers ; in this caſe, they demand ſomething 
0+ BY more than that of religion, but they and: nothing con- 
WW crary to it. * | 
1 I: follows from hence, that the religious law muſt decide 
whether the bond be indiſſoluble, or not; for if the laws of 
religion had made the bond indiſſoluble, and the civil laws 


had declared it might be broken, they would be Ty | 


to each 0 
Sometimes the regulations made by the civil laws, with 
reſpect to marriage, are not abſolutely neceſſary ; ſuch are 


XXVE, . 
Chap. 


mm bose eſtabliſhed by the laws, which, inſtead of annulling 


__ marriage, only pWiſh thoſe who contract it. 


Amongit the Re, .the, -Paglan Jaw declared thoſe 


marriages illegal which had been Prohibited; and yet only 
ſubjected them to penalty; but a Senatus Conſultum, 
made at the inſtance of the emperor Marcus Antoninus, de- 
cared them void ; there then no longer ſubſiſted + any ſuch 
thing as a mrrriage, wife, dowry, or huſband. The civil 
zus determine according to circumſtances : ſometimes, 
they are moſt attentive e repair: obs at Wa to 


prevent it. 


tions 
hy | ; an 2th 1 . 8 3 * 
er It 
aw 985 ear. uv. 


n what inflances Marriages ; between Relations Joould he regu- 
e. Lou of ature ; and in what e the 


ent IT H regard to the 4 of e between how 14. 
* relations, it is a thing extremely delicate, to fix ex- 
au . the point at which the laws of nature ſtop, and where 


the civil laws begin. For this purpoſe, we muſt eſtabliſh 


ſome principles. 
The marriage of the fon with the mother 9 the 


ſtate of things: the ſon ought to have an unlimited reſpect 


1 


12 an and Law 3.4 I, alſo Digeſt de d- 
,, inter virum & uxorem. 


has been ſaid on this ſubject, in book 23. chap, 2. in the rela 
to the number of inhabitants. 


vol. II. K* to 


13. 
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BOOK to his mother, the wife an unlimited reſpect for her huſband] 
r therefore the marriage of the mother to her ſon, would (uk. 
bp. 14. vert the natural ſtate of botu. th 
Beſides, nature has forwarded tn women the time in whic, MW 
they are able to have children, but has retarded it in men, 
and, for the ſame reaſon, women ſooner loſe this ability, and 
men later. If the marriage between the mother and the {04 
were permitted, it would almoſt always be the caſe, thy the 
when the huſband was capable of entering inte the views of 
nature, the wife would be incapable. eſt 
I he marriage between the father and the daughter is con: Ml ©; 
trary to nature, as well as the other; but it is not leſs con. bac 
trary, becauſe it bas not theſe two obſtacles. Thus the T- 
tars, who may marry their daughters *, never marry thei h 
mothers, as we in the accounts we have of thi g 
(5) Hiſt. of nation. (5). 
the Tartars, It has ever been the natural duty df fathers to watch oer 
= 3- pag · the chaſtity of their children. Intruſted with the care of 
their education, they are obliged to preſerve the body in the 
greateſt perfection, and the mind from the leaſt corruption; 
to encourage whatever has a tendency to inſpire them with vir 
tuous deſires, and to noutiſh a becoming tenderneſs. I. 
thers, always employed in preſerving the morals of their 
children, muſt have a natural averſion to every thing that cu 
render them corrupt. Marriage, you will ſay, is not a cor- 
ruption : but before marriage they muſt ſpeak, they muſt 
make their perſons beloved, they muſt ſeduce : it is this ſe- 
duction which onght to inſpire us with norror. 
There ſhould be therefore an unſurmountable barrier he 
| Yween thoſe who ought to give the education, and thoſe who 
are to receive it; in order to prevent every kind of corrup. 
tion, even though the motive be lawful. Why do father 
ſo carefully deprive thoſe who are to marry their daughters, 
of their company and familiarity ? 
The horror that ariſes againſt the inceſt of the brother 
with the ſiſter, ſhould proceed from the ſame ſource, The 
deſire of fathers and mothers to preſetve the morals of their 
children and families untainted, is ſufficient to inſpire theit 
pffspring with a deteſtation of every thing that can lead to 


- 


the union of the two ſexes: 


» Fhis law is very ancient amongſt thend. Attila, ſays priſcus in hu 
embaſſy, ſtopt in a certain place fo marry Eſca his daughtex · 4 Ming 1 
Re adde, by the laws of the Scyrbiant, pag. 23. : 
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nd) i The prohibition of marriage between coulin-germans, has BOOK 


ah the ſame original. In the early ages, that is, in the times of 
tnnocence z in the ages when luxury was unknown, it was 


XXVI. 
Chap. 14. 


hic euſtomary for children *, upon their marriage, not to remove 
cn; from their parents, but to ſettle in the ſame houſe; as a 
and fnall habitation was at that time ſufficient for a large family ; 
 ſoh the children + of two brothers, or couſin-germans, were 


that WF conſidered both by others and themſelves, as brothers. The 

vs of eſtrangement then between the brothers and fiſters, as to 
marriage t, ſubſiſted alſo between the couſin-germans. 

co: WY Theſe principles are ſo ſtrong and ſo natural, that they have 

"0+ WF had their influence almoſt over all the earth, independently 

L. of any communication, It was not the Romans who taught 


theit te inhabitants of Formoſa (e), that the marriage of relations (.) Collees 
that H of the fourth degree was inceſtuous: it was not the Romans 220 Vo» 


that communicated this ſentiment to the Arabs (d): it was 
oe? Wot they who taught it to the inhabitants of the Maldivian 


© of W:2:nds e). | | 

b the But if ſome nations have not rejected marriages between 
0; fathers and children, ſiſters and brothers; we have ſeen in 
uin Uthe firſt book, that intelligent beings do not always follow 
* he law of nature. Who could have imagined it ! Religious 


ideas have frequently made men fall into theſe miſtakes. If 
ie Aſſyrians and the Perſians married their mothers, the firſt 
influenced by a religious reſpect for Semiramis; and 
the ſecond did it, becauſe the religion of Zoroaſter gave a 
a preference g; to theſe marriages. If the 3 mar- 
ed their fiſters, it proceeded from the wildneſs of the 


ages to the 
Indies, vol; 
5. part r. 
An account 
of the ſtate 
of the iſle of 
Formoſa, 
(4) Koran, 
chap. x 
Women, 
— 
rancis 
Pirrard. 


be. pyptian religion, which conſecrated theſe marriages in 
who BWhonor of Ifis. As the ſpirit of religion leads us to attempt 
fs matever is great and difficult, we cannot infer that a thing 


$ natural, from its being conſecrated by a falſe religion. 
The principle which informs us that marriages 


* bited, in order to preſerve natural modeſty in families, will 
ter us to the diſcovery of thoſe marriages that are forbidden 
theit | 


t was thus amongſt the ancient Romans. 
L CrneakGey had the ſame name, the couſin-germans were 
+ It was thus at Rome in the firſt ages, till the people made a N 
ut them; they were willing to favor a man extremely popular, who 
uried his couſin-german. Plutarch's Treatiſe, intitled, Dueftione concerning 
* affairs of the Romans. | | 
\ They were conſidered as more honorable. See Philo, de Pecialipue 
que pertinent ad pracepya deralogi, Paris, 1640. page 778. Land 


4 Kk2 ry 


hers and children, between brothers and fiſters, are pro- 
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BOOK by the law of nature, and of thoſe which can be ſo only by 
XXVT the civil law. | nor 
Chap. 1. As children dwell, or are ſuppoſed to dwell in their father, nn. 
houſe, and conſequently the ſon-in-law with the mother-in. if 2 
law,, thefather-in-law withthedaughter-in-lawor wife's daugh. ¶ ſite 
ter; the marriage between them is forbidden by the lawof nz. con 
ture. In this cafe the reſemblance has the ſame effect the az MW ite? 
reality, becauſe it ſprings from the ſame cauſe : the civil lay 
neither can, nor ought to permit theſe marriages. 
There are nations, as we have alrerdy obſerved, amongſt 
whom couſin-germans are conſidered as brothers, becauſe 
they commonly dwell in the ſame houſe : there are others, MW - 
where this cuſtom is not known. Among the firſt, the 54 
marriage of couſin- germans ought to be regarded as contrary Wl thy 
to nature; not ſo among the others. 
But the laws of nature cannot be local. Therefore, when 
theſe marriages are forbidden, or permitted, they are, ac- A 
cording to the circumſtances, permitted or forbidden by a {Wcom 
civil law. : 

It is not a neceſſary cuſtom for the brother- inlꝰ and the 
ſiſter-inlaw to dwell in the ſame houſe. The marriage be- 
tween themis not then prohibited to preſerve chaſtity in the nun 
family; and the law which forbids or permits it, is not a cen 
law of nature,, but a civil law, regulated by circumſtances, the i 
and dependent on the cuſtoms of each country : theſe are 
caſes in which the laws depend on the morals, or cuſtoms of , oi 
the inhabitants. Te: AG | 

The civil laws forbid marriages, when by the cuſtoms re- 
ceived in a certain country they are found to be in the ſame 
circumſtances as thoſe forbidden by the law of nature; and preſe 

they permit them when this is not the caſe. The prohibi- MW Ci 
tions of the laws of nature are invariable, becauſe Necat 
the thing on which they depend is invariable ; the fa- Hat 
ther, the mother, and the children, neceſſarily dzvell in the 
ſame houſe. But the prohibitions of the civil laws are acci- rer 
dental, becauſe they depend on an accidental circumſtances ; Wi no 
conſin-germans and others dwelling in the ſame houſe 

by accident. - | L 8 - 
This explains why the laws of Moſes, thoſe of the Ægyp- 
9 see tyans (/) and of many other nations. permitted the marriage 
w 8. of of the brother-in-law with the Hilter in- law > Waſt theſe 
* very marriages were diſallowed by other nations. rid 
inutilibus In the Indies they have a very natural reaſon for admitting . is h 
n. = this ſort of marriages. The uncle is there conſidered as the es © 
father, and is 'obliged to maintain and educate his nephew, uni- 
as if he were his own child: this proceeds from the qiſpoſ- H 


tion 
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von of theſe people, which is good -g natured and full of hu- BOOK 


ers, MW munity. This law, or this cuſtom, has produced another; 
if a huſband has loſt his wife, he does not fail to marry her 
oh. WM filter : which is extremely natural, for his new conſort be- 
b comes the mother of her ſiſter's children, and not a cruel 
ſtep⸗ mother. | 


— 5 ———— 
uſe CHAP. XV. 


the I That we ſoould not regulate by the Principles of political Lau, 
an Wl thoſe Things which depend on the Principles of civil Law. 


hen 8 men have given up their natural independence to live hp. 15. 
a- under political laws, they have given up the natural 
community of goods to live under civil laws. 1 
By the firſt, they acquired liberty; by the ſecond pro- 
perty. We ſhould not decide by the laws of liberty, which, 
25 we have already ſaid, is only the government of the com- 
munity, what ought to be decided by the laws con- 
erning property. li is a paralogiſm to ſay, that the good of 
e individual ſhould give way to that of the public: this can 
never take place, but when the government of the communi- 
or, in _ words, the liberty of the ſubject, is concerned; 
this does not affect ſuch caſes as relate to private property, be- 
ſe the public good confiſts in every one's having their pro- 
perty, which was given him by the civil laws, invariably 
preſerved. , | 
Cicero maintains, that the A 


XX 
Chap. 14. 


ian laws were unjuſt ; 


zuſe Necauſe the community was eſtabliſhed with no view, but 
fa- Nat every one might be able to preſerve his property. | 

the Let us therefore lay down a certain maxim, that when- | 

cci- {rer the public good happens to be the matter in queſtion, it 

es; not for the advantage of the public to deprive au indivi- 


lual of his property, or even to retrench the leaſt part of it 
fa law, or a political regulation. In this caſe we ſhould 
low the rigor of the civil law, which is the Palladium of 
ropert y. | : 
ile WM Thus when the public has occaſion for the eſtate of an in- 
dual, it ought never to act by the rigor of political law: 


ting is here that the civil law ought to triumph, who with the 
the fes of a mother regards every individual as the whole com- 
ew, Numty. 

oli- © H the political magiſtrate would erect a public edifice, 


r make a new road, he muſt indemnify thoſe who are -=_ 
1 


1 
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B o 0 K jured by it: the public is in this reſpect like an individual 


XXVI. 
Chap. 15. 


Chap, I6, 


who treats with an individual. It is full enough that it can 
oblige a citizen to ſell his inheritance, and thar it can ſtrip 
him of this great privilege which he holds from the civil lay, 
the not being forced to alienate his poſſeſſions. | 
After the nations which ſubverted the Roman empire had 
abuſed their very conqueſts, the ſpirit of liberty called them 
back to that of equity. They exerciſed the moſt barbarous 
laws with moderation : and if any one ſhould doubt the truth 
of this, they need only read Beaumandir's admirable work 
on juriſprudence, written in the twelft century. 
hey mended the highways in his time, as, we do at pre, 
ſent. He ſays, that when a highway could not be repaired, 


they made a new one as near the old as poſſible ; but indem. 


nified the proprietors at the *® expence of thoſe who reaped 
any advantage from the road. They determined at that 
time by the civil law; in our days, we determine by the 
law of politics, : a A 4 


C DD 
CHAP. XVI. 


7 


Tat we ought not to decide by the Rules of the civil Law; 
ven it is proper to decide by theſe of the political Law. 


FF OST difficulties on this ſubject may be eaſily ſolved, 
by not confounding the rules derived from property 
with t of which tprihg Fra liberty. 

Is the demeſne of a ſtate or government alienable, or is it 
not? This queſtion ought to be decided by the political law, 
and not by the civil, It ought not to be decided by the civil. 
law, becauſe it is as neceffary thar there ſhould be demeſnes 
for the ſubſiſtence of a Nate, as that the ſtate ſhould hare 
civil laws to regulate the diſpoſal of property. _ 

If then they alienate the demeine; the ſtate will be forced 
to make a new fund for another. But this expedient over- 
turns the political government, becauſe, by the nature of the 
thing, for every demeſne that ſhall be eſtabliſhed, the ſubject 
will always be obliged to pay more, and the ſovereign to re- 


The lord appointed collectors to receive the toll from the peaſant, the 


| — mg were obliged to contribute by the count, and the clergy by the 


iſhop. ZFraumancir , chap. 22. 


ceiv? 
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tele leſs z in a word, the demenſe is neceſſary, and the aligy 5 OK 

ation is not. | 44 2 | VL 
: The order of ſucceſſion is, in monarchies, founded on the 6 
welfare of the ſtate; this makes it neceſſary that ſuch an \ 
order ſhould be fixed, to avoid the misfortunes, which, 1 4 
have ſaid, muſt ariſe in a deſpotic kingdom, where all is un- 
certain, becauſe all is arbitrary. | 

The order of ſucceſſion is not fixed for the fake of the 
rzigning family; but becauſe it is the intereſt of the ſtate, 
that it ſhould have a reigning family. The law which regu- 
lates the ſucceſſion of individuals, is a civil law, whoſe view 
is the intereſt of individuals ; that which lates the ſuce 


ceſſion ta monarchy, is a political law, which has in view the _ 
welfare and preſervation of the kingdom. 41 


It follows from hence, that when the political law has eſta» nn 
bliſhed an order of fyoceſſion in government, and this order 
isat an end, it is abſurd to reclaim the ſucceſhon in virtue of 
the civil law of any nation whatſoever. One particular ſo- 
ciety does not make laws for another ſociety. The civil 
laws of the Romans are no more applicable than any other 
civil laws, They themſelves did not make uſe of them, when 
they proceeded againſt kings: and the maxims by which they 
jud ged kings are fo abominable, that they ought never to be 
feved. | 

It follows alſo from hence, that when the political law has 
obliged a family to renounce the ſucceſſion, it is abſurd to in- 
{ſt upon the reſtitutions drawn from the civil law. Reftitu= 4 
tions arg. in the law, and may he good 2 thoſe v0 
live in the law ; but they are not proper for ſuch as haare 
been raiſed up for the law, and who live for the law. — 

It is ridiculous to pretend to decide the rights of ki 
of nations, and of the whale globe, by the maxums on 


2 uy iy 
ao. 'f, 


which (to make uſe of of (g) Cicero) we ſhould (x), L.. 
ich (to make uſe of an expreſhon Iran 5 


gctermine the right of a gutter between An 4.11 
0 N 
CHAP. xvi, 
The ſame Subject continued. 


CYLLARETEN ought to be examined by the rules Chap. 17. 
ol politics, and not by thoſe of the civil law; and ſo | 
ar is this cuſtom from rendering a popular 


odious, that it is, on the contrary, extremely well 


government 
adapted to 
prove. 


* 


— 
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BOOF prove its lenity. We ſhould be ſenſible of this ourſelyeg, if 
2 oa while baniſhment is always conſidered amongſt us as a pe- 
* 7 nalty, we are able to ſeparate the idea of oſtraciſm from that 
of puniſhment. '_ 
0% Repub. . Ariſtotle (5) tells us, it is ' univerſally allowed, that thi 
— 3. practice has ſomething in it both humane and popular, 1; 
.. in thoſe times and places where this ſentence was — 
they found nothing in it that appeared odious; is it for us, 
who ſee things at ſuch a diſtance, to think otherwiſe than 
the acculer, the judges, and the accuſed themſelyes ? - 
And if we conſider that this judgment of the people 
loaded the perſon with glory on whom it was paſſed; that 
„ Hyper- when at Athens it fell” upon a man without (i) merit, from 
wk 4 that very moment they ceaſed to ꝰ uſe it; we ſhall find that 
life of Ari. numbers of people have entertained a falſe idea of it; for i 
Rides, - was an admirable law that could prevent the ill conſequen- 
ces, which the glory of a citizen FER produce ba loading 
him with x new þ WY. ed | 


| bed _ A v. XVIII. 
That it is » neceſſary to enquire, duke the Laws which ſeem ern. 


c 7 en are of 4 the 225 Cagi. | 
my. 45 17 Rome the huſband was permitted to lend is wife to 
2 r "another. Plutarch tells us Dies Fin expreſs terms, 
pariſon be- We know that Cato lent his {/) wife to Bren and Cato 


tween Zy. as not à man to violate the laws of his country. . 
_ On the other hand, zhufband who ſuffered his wife to be 
(1) Pltarch debauthed; wha did not bring her to juſtice, or who took her 
"life of Car again after 5 Fer (zz) condemnation,” was puniſhed. Theſe 
(7 7. ' laws ſeem ig! contradi&t each other, and yet ate not contra- 
2 —. dictory. The law which permitted a Roman to lend his 
Jul. at all- wife, was vifibly 2 Lacedæmonian inſtitution eſta- 
5 bliſhed with a view "of giving the republic children of a good 
3 ſpecies, if I may be allowed the term: the other had in view 
the preſervation of NORD, The "= was a law of politics, 


the ſecond a civil laẽw. 
7 eue fund ppl v u. ik of th chu. 
7 62 #: ) f IRE 4. * 
nen CHAP, 


"2 : 7 ' * J „ 1 
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CHAP. XIX 


Jt we ſhould not decide thoſe Things by the civil Law, which 
e ought to he decided by domeftic Laws. ; 


H E law of the Viſigoths enjoins, that the () ſlaves of B O O K 
the houſe ſhall be obliged to bind the man and woman ARYL 

they ſurprize in adultery, and to preſent them to the huſband ;, * 
3 a | (n) Law of 

and to the judge: a terrible law, which puts into the hands the vii 

of ſuch mean perſons the care of public, domeſtic, and private goths, lib. 

rengeance. 3. tit, 4+ 


that This law can be no where proper but in the ſeraglios of * 
"1 ce Eaſt, where the ſlave who has the charge of the incloſure, 
Fl j deemed an accomplice upon the diſcovery of the leaſt in- 

d fidelity, He ſeizes the criminals, not ſo much with a view 


to bring them to juſtice, as to do juſtice to himſelf, and to 
obtain a ſcrutiny into the circumſtances of the action, in 
in order to remove the ſuſpicion of his negligence. 

But, in countries where women are not gurded, it is ridi- 
culous to ſubject thoſe who govern the family, to the inqui- 
ition of their ſlaves, = 

con. This inquiſition may, in certain caſes, be at the moſt a par- 
" {Wiicular domeſtic regulation, but never a civil law. 


ms. r — 

ato | 14.5 pr Pagel | 

1 "CHAP. XX. 

her ine ; 4*þ- 

efe I Tlar wwe owght not to decide by the Principles of the civil Laws, 
a- thoſe things which belong to the law of Nations. 

his : 4 od 3 ; 


ta- IBE RT T conſiſts principally in not being forced to chap. 20. 
od do a thing, where the laws do not oblige : people are 
ein this ſtate, only as they are governed by civil laws, and 
cs, ¶ becauſe they live under thoſe civil laws, they are free. 
It follows from hence, that princes who live not among 
themſelves under civil laws, are not free ; they are governed 
dy force ; they may continually force or be forced. From 
hence it follows, that treaties made by force, are as, obligatory 
NM thoſe made by free conſent. en we who live under 
ol laws, are, contrary to law, conſtrained to enter into a 
contract 


\ 
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OK contract, we may, by the aſſiſtance of the law, recover from 


XXVI, 


Chap. 10. 


Chap, 21. 
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the effects of violence: but a prince, who is always in thy 
ſtate in which he forces or is forced, cannot complain of-: 
treaty which he has been compelled to ſign. This would he 
to complain of his natural ſtate; it would ſeem as if he 
would be a prince with reſpe& to other princes, and ay ij 
other princes ſhould be ſubjects with reſpect to him; that ig 


jt would be contrary to the nature of things. E 
I pc 
FF deat! 


| nd t 

CH: A'P. . Ni 

| | but b 

F hat we ſhould not decide by political Laws, Things «which belag 
a to the Law of Nations. 


OLITICAL laws demand, that every man be ub, 
P ject to the natural and civil courts gf the country wher, 
e reſides, and to the cenſure vi-the ſovereign, That 
The law of nations requires, that princes ſhall ſend an. / 
baſſadors z and à reaſon drawn from the nature of thing I. 
dogs not permit theſe ambaſſadors to depend either on the 
ſovereign to whom they are ſent, or on his tribunals. They 
are the voice of the prince who fends them, and this voice 
ought to be tee; no obſtacle ſheutd hinder the execution d 
their office ; they may frequently offend, becauſe they 
ſpeak for a man entirely independent; they might be wrong, 
fully accuſed, if they were liable to. be. puniſhed for crimes; 
if they could be arreited for debts, theſe might be forged, 
Thus a prince, wha, has naturally a bold and enterprilny 
ſpirit, would ſpeak by the mouth of a man who had every 
thing to fear. We muſt then be guided, with reſpect v 
ambaſſadors, by reaſons drawn from the law of nations, aud 
not by thoſe derived from political law. But if they make n 
il} uſe of their. repreſentative character, a ſtop may be put to 
it by ſending them back. They may even be accuſed before 
their maſter, who becomes either their judge or their 20. 
complice. oe Ne = ho 


SHA 
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ta EHAP, XXII. 

f- | F 

it The unbappy flate of the Inca Athualpa. 

"be | | 

8 if HE principles we have juſt been eſtabliſking, were B00K 
tis - cruelly violated by the Spaniards. The Vnca Athualpa XXVI. 


;) could not be tried by the law of nations; they tried him — * 


political and civil laws; they accuſed him for putting to G 
jeath ſome of his own fubjects, for having many wives, &c. 4 4. Vega. 
nd to fill up the meaſuxe of their ſtupidity, they condemned 

him, not by the politicat and civil laws of his own eountry, 

but by the political aud civil laws of theirs: 


320 
That when, by ſome Circumſtance, the palitical Law. becomes. 


m <fruive to the State, ae ought ts decide by ſuch a political 
ings WY Lu as will preſerve it, which ſometimes lecomes a law of 


| the Nations. 

(hey | 5 f 
oice HEN chat political law which has eſtabliſhed in the chap. a4, 

on 0f kingdom a certain order oi ſucceſſion, becomes de- 


truftive to the body politic for whoſe ſake it was eſtabliſhed, 
gere is not the leaſt room to doubt but another political law 
pay bo made to change this order: and ſo far would this 


geh de from oppoſing the firſt, it would in the main be en- 
ing rely conformable to it, ſince both would depend on this 
ven rnciple, that, THE SAFETY OF THE PEOPLE Is THE SUPREME 
6) LY | 


I have ſaid , that a great ſtate becoming acceſſory to ) See 
mother, is itfelf Ara, oor even 3 — fc 2 5. 
e know, that it is for the intereſt of the ſtate to have the char · 14s 
preme magiſtrate within itſelf, that the public revennes _ — 
0 well adminiſtered, and that its ſpecie be not ſent abroad , x8, x9, 
enrich another country. It is of importance, that he who and 20. 
to govern, has not imbibed foreign maxims : theſe are lets hook * p 
greeable than thoſe already eſtabliſhed. Beſides, men have & and). 
n extravagant fondneſs for their own laws and cuſtoms : and book 
ele conſtitute the happineſs of every community; and, as 10 <p, 
e learn from the hiſtories of all nations, are rarely changed ? —_ 
ithout violent commotions, and a great effuſſon of 

f It 
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It follows f-om hence, that if a great ſtate has to its hei Fro 
the poſſeſſor of a great ſtate, the former may reaſonabh 0 5 
n 


exclude him, becauſe a change in the order of ſucceſſg, 
muſt be of ſervice to both countries. Thus a law of Ruſſa 
made in the beginning of the reign of Elizabeth, moſt wiſely 
excluded from the poſſeſſion of the crown, every heir wh, 
poſſeſſed another monarchy ; thus the law of Portugal dl. 
qualifies every ſtranger, who lays claim to the crown by rig 
of blood. | 
But if a nation may exclude, it may with greater reaſon h 
allowed a right to oblige a prince to renounce. If the people 
fear that a certain marriage will be attended with ſuch con. 
ſequences as ſhall rob the nation of its dependance, or gif. 
member ſome of its provinces, it may very juſtly oblige the 
contraCtors and their deſcendants to renounce all right ove; lar 
them; while he who renounces, and thoſe to whoſe prejy. ll # * 
dice he renounces, have the leſs reaſon to complain, as th, 
ſtate might originally, have made a law ta exclude them. 


CHAP XXV. 


That the Regulations of the Police are of @ different Claſs frm 
5 ather civil Laws. | 


HERE are criminals, whom the magiſtrate puniſhes, 
1 there are others whom he reproves. The former are 
ſubſect to the power of the law, the latter to his authority: 
thoſe are cut off from fociety ; theſe they oblige to live ac- 
cording to the rules of fociety. _ | 
In the exerciſe of the Police, it is rather the magiſtrate who 
puniſhes, than the law; in the ſentence paſt on crimes, it is 
rather the Iaw which puniſhes, than the magiſtrate. The 
buſineſs of the Police conſiſts in affairs which ariſe every 
inſtant, and are commonly of a trifling nature : there is then 
but little need of formalities. The actions of the Palice are 
quick ; they are exerciſed over things which return every 
day; it would be therefore improper for it to. inflict feyere 
puniſhments. It is continually employed about minute patti- 


culars; great examples are therefore not deſigned for its pur- 


poſe. kt is governed rather by regulations than laws; thoſe 


who are ſubject to its juriſdiction, are inceſſantly under the 
eye of the magiſtrate : it is therefore his fault if they fall into 


_ exceſs. Thus we ought not to confound a flagrant violation 


are of a different order. 


of the laws, with a ſimple breach of the Palice; theſe things 


From 


From hence it follows, that the laws of an Italian“ repub- BOOK 


ber e, where bearing ſire- arms is puniſhed as a capital crime, * 
nabl ad where it 1s not more fatal to make an ill uſe of them, than * 
ea i carry them, is not agreeable to the nature of things. 

ul, It follows, moreover, that the applauded action of that em- 

viel eror, who cauſed a baker to be impaled whom he found 

= wilty of a fraud, was the action of a ſultan, who knew not 

8 ow to be juſt without committing an outrage on juſtice. 

IN be U 

Ople 

con- CHAP. . 

di. | f 

the 


on bat wwe ſhould not follow the general Diſþofetion of the civil Lau, 
in Things which ought to be ſulject to particular Rules drawn 
from their own Nature. | 


8 it a good law, that all civil obligations paſſed between 
| failors in a ſhip in the courſe of a voyage ſhould be null? 

rancis Pirrard (9) tells us, that in his time it was not obſerved 

the Portogueſe, though it was by the French. Men who (7) Chaps 
re together only for a ſhort time; who have no wants, ſince | teen 
hey are provided for by the prince; who have only one 

bject in view, that of their voyage; who are no longer in 

xiety, but are only the inhabitants of a ſhip, ought not to 

ontract obligations that were never introduced, but to ſup- 

It the burthen of civil ſociety. 

In the ſame ſpirit was the law of the Rhodians, made at 

time when they always followed the coaſts it ordained, 


Chap. 24. 


* bat thoſe who during a tempeſt ſtaid in a veſſel, ſhould have 
he ip and cargo, and thoſe who quitted it ſhould have 
8 oching. 

= 0 venicg 

5 | 

re 

te 
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* 


CHAT. L 
Of the Origin and Revolutions of the Roman Law! on S. 
ceſſionc. 
BOOK. FTHIS affair derives its eſtabliſkment from the meg 
_ XXV1I, diſtant antiquity z and to penetrate to its foundation, 


Chap, 1 permit me to ſearch amongſt the firſt laws of the Roman, 
for what, I believe, no body yet has been ſo happy as t 
diſcover. | | 

(a) Dionyfg, We know that Romulus (a) divided the land of his littl 
Halicar, kingdom among his ſubjects 3 it ſeems to me, that from 
id. 2. c..3- hence the laws of Rome on ſucceſſions were derived. 
— The law of the diviſion of lands made it neceſſary, that 
between the property of one family ſhould not paſs into another; 
Numa and from hence it followed, that thete were but two orders of 
Dem gun heirs eſtabliſhed by law *, the children and all the deſcen- 
dants that lived under the power of the father, whom they 
called /ui beredes, or his natural heirs ; and, in their de- 
fault, the neareit relations on the male fide, whom they 
called agnati. : | 

It followed likewiſe, that the relations on the female ſide, 
whom they called cagniti, ought not to ſucceed ; they would 

have conveyed the eſtate into another family, which was not 

allowed. 

From thence alſo it followed, that the children ought not 
to ſucceed to the mother, nor the mother to her children; 
for this might carry the eſtate of one family into another, 

(5) See the Thus we ſee them excluded (0) by the law of the Twelve 
2 1 Tables; it called none to the ſucceſſion but the agnati, and 
8 there was no agnation between the ſon and the mo- 
tit. 3. 1 ther, 8 
n. Bt it was indifferent whether the ſuut beres, or, in de- 
lint, fault of ſuch, the neareſt by agnation was male or female ; 
becauſe, as the relations on the mother's ſide could not ſuc- 
ceed, though a woman who was an heireſs ſhould happen to 
marry, yet the eſtate always returned into the family from 


whence it came. On this account, the law of the Twelve 


* Af |: iteſato moritur evi ſuns heres ne: extabit, agnatus pronimus ſumilian 
Babeto, of Foes of the law of the Twelve Tables in Ulpian, the laſt title. 


Tables, 
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\bles does not diſtinguiſh, whether the perſon (c) who ſuc» BOOK 


ded was male or female. 

"This was the cauſe, that though the grandchildren by the 32. 
on ſucceeded to the grandſather, the grandchildren by the lib 4. ſents 
daughter did not ſucceed : for, to prevent the eſtate from tit. 8.93 
paſſing into another family, the agniti were preferred before 

them. Hence the daughter, and not her d) children, ſuc= () taſt, tit 
reed to the father. | libs 3. 
Thus amon the primitive Romans, the women ſuc- 

zeded, when this was agreeable to the law of the diviſion of 

Lands; and they did not fucteed, when this law might ſuffer 

by it. - 2 

uch were the laws of ſucceſſion among the primitive Ro- 

ans; and as theſe had a natural dependence on the conſti- 

tution, and were derived from the diviſion of lands, it is eaſy 


ittle o perceive, that e had not à foreign original, and were 
ron not of the number of thoſe bfought into the republic by the 


uties ſent into the cities of Greece. 3 
Woyfius Halicarnaſſeus tells us (e), that Servius Tullius (-) Lib. 4. 
ding the laws of Romulus and Numa on the diviſion of page 2765 
nds aboliſhed, he reſtored them, and made new ones, to 
ire the old A greater weight. We cannot therefore doubt, 
but that the Taws we have been ſpeaking of, made in conſe- 
quence of this diviſion, were the work of theſe three Roz 
man legiſlators. | 

The order dt ſucceſſion having been eſtabliſhed in conſe= 
quence of A political law, no citizen was allowed to break 
in upon it by his private will ; that is, in the firſt ages of 
Rome, he had not the power of making a teſtament. Yet 
it would have been hard to deprive him, in his laſt moments, 
if the friendly commerce of kind and beneficient actions. 
They therefore found a method of reconciliating, in this 
eſpect, the laws with the defires of the individual. He was 
permitted to diſpoſe of bis ſubſtance in an aſſembly of the 
jeople 3 and thus every teſtament was, in ſome ſort, an act 
it the legiſlative power. 

The law of the Twelve Tables permitted the perfon who 
made his will, to chuſe which citizen he pleaſed for his heir. 

e ieaſon that induced the Roman laws Ib ſtrictly to re- 
rain the number of thoſe who might ſucceed ab intgffato, 
33 the law of the diviſion of lands; and the reaſon why they 
nended ſo widely the power of the teſtator, was, that ay 
he father might * ſell his children, he might with greater 


*.Dionyſius Halicarnaſſeus proves, by a law of Numa, that the Jaw which 
emitted a father to ſell his ſon three times, was made by Romulus, and het 
7 the Decemvire. Lib. 2. : 

' * reaſon 


176 THE SPIRIT 


BOOK reaſon deprive them of his ſubſtance. Theſe were therefon 
— *fog different effects, ſince they flowed from different pring, 
* ples; and ſuch is, in this reſpect, the ſpirit of the Romy 
laws. | 
The ancient laws of Athens did not ſuffer a citizen to male 
(f) See a will. Solon % permitted it, with an exception to thoſe 
Plutarch's who had children: and the legiſlators of Rome, filled wit 
life of Salon. the idea of paternal power, allowed the making a will eye 
to the prejudice of ther children. It muſt be confeſſeq, 
that the ancient laws of Athens were more conſiſtent tha 
thoſe of Rome. The indefinite permiſſion of making a wil, 
which had been granted to the Romans, ruined by little an 
little the political regulation on the diviſion of lands: it wy 
the principal thing that introduced the fatal difference he. 
tween riches and poverty : many ſhares were united in the 
ſame perſon; ſome citizens had too much, and a multitude 
of others had nothing. Thus the people being continual 
deprived of their ſhares, were inceſſantly calling out for: 
new diſtribution of lands. They demanded it in an ape 
when the frugality, the parſimony, and the poverty of the 
Romans, were their diſtinguiſhing characteriſtic ; as wel 
as at a time when their luxury was become ſtill more aſto- 
niſhing. : 
Teſtaments being properly a law made in the aſſembly of 
the people, thoſe who were in the army were thereby de- 
prived of a teitamentary power. The people therefore 
gave the ſoldiers the privilege “ of making before their con- 
rere the diſpoſitions which + ſhould have been made be- 
ore them. | | - 
The great aſſembly of the people met but twice a year; 
beſides, both the people and the affairs brought before then 
were increaſed : they therefore judged it convenient to per- 
mit all the citizens to make their 4 will before ſome Roman 
7 citizens of ripe age, who were to repreſent the body of the 
(gs) Ulpizr, people: they took five (g) citizens, in whoſe preſence the in- 
I; PS: heritor (5) purchaſed his family, that is, his inheritance ot 


onh. Inſt. | 1 

kb, 2. tit. This teſtament, called in prociadtu, was diflctent from that which they 

10. ſtil:d military, which was eſtabliſhed: only by the conttitutiong of the em. 
perore. Leg. I. ff. de , amen. This wis one of the artifices by 
wuich they cajoled the ſoldiers. . | 

+ This teſtament was not in writing, and it was without formality, „a 

libra & tabulic, as Cicero ſays, hb. 1. % Oratore, _ 
_ - 4 Inſtitut; lib. 2. tit. 20 f. Aulus Gellius, lib. 15. cap. 27. They calls 
this form of teſtament per 4. © librams ; 


. | the 


” 
* * 
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te teſtator; another citizen brought a 8 of ſcales to weigh BOOK 
value; for the Romans , as yet, had no money. 2 - 

To all appearance theſe five citizens were to repreſent the WIR 

Fre claſſes of the people; and they ſet no value on the fixth, 

ke being compoſed of men who had no property. 

hoe i We ought not to fay, with Juſtinian} that theſe ſales were 

wih rely imaginary 3 they became, indeed, imaginary in time, 


ven were not ſo ny Moſt of the laws which after- 
Ned, rards regulated wills, were built on the reality of theſe 
than es: we find ſufficient proof of this in the fragments of | 
wil, Wilpian (i). The deaf, the dumb, the prodigal, could not (i) Tit 26: 


ike a willy the deaf, becauſe he could not hear the words $ 73: 
the buyeh of the inheritance ; the dumb, becauſe he could 
ot pronounce the terms of nomination ; the prodigal, be- 
zule as he was excluded from the rtfarfagementof all affairs, 


wml i could not fell his inheritance. I omit any farther ex- 
ies. 

for Wills being made in the aſſembly of the people, were ra- 
| age Wher the acts of political than of civil laws, a public rather 
the Whan a private right; from whence it followed, that the fa- 
well her, while his ſon was under his authority, could not give 


im leave to make a will. 
Amongſt moſt nations, wills are not ſubject to greater for- 


y of Whalities than ordinary contracts: becauſe both the one and the 
de- cher are only expreſſions of the will of him who makes the 
fore Wontra&t, and both are equally a private right. But, among 
wy he Romans, where teſtaments were derived from the public 
: 


v, they were, attended with much greater formalities (I), (i) lnſtit. 
un other affairs; and this is ſtill the cafg in thoſe provinces lib. 2. tit. 
France, which are governed by the Roman law. 1 
Teſtaments being, as I have ſaid, a law of the people, 

0 ought to be made with the force of a command, and in 

ich terms as are called direct and imperative . Hence a 

le was formed, that they could neither give nor tranſmit 

n inheritance, without making uſe of the intperative words: 

om whence it followed, that they might very juſtly in cer- 

un caſes make a ſubſtitution , and ordain, that the inheri- 

ance ſhould paſs to another heir; but that they could never 


T. Livy, lib. 4. nondum argentum /ignatum erat. He ſpeaks of the time of 


y. "WF lege of Veii. 
Let Titiug be my heir. 
cala Vulgar, pupillary, and exemplary. 


deer II. 1 1 make 


: 
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BOOK make a fiduciary bequeſt “, that is, charge any one in tern; 
— of intreaty to reſtore an inheritance, or a part of it 9 
s another. ; WM | 
When the father neither inſtituted his fon his heir, ng 
diſinherited him, the will was annulled ; but it was valid, 
though he did nof diſinherit his daughter, nor inſtituted her 
his heireſs. The reaſon is plain: when he neither inſtituteq 
nor diſinherited his ſon, he did an injury to his grandſon, 
who might have ſucceeded ab inigſtato to his father; but in 
neither inſtituting nor diſinheriting his daughter, he did ng 
injury to his daughter's children, who could not ſucceed a 
inteſtato to their mother , becauſe they were neither ſui he. 
redes nor agnati. | 
The laws of the ancient Romans concerning ſucceſſiong 
being formed with the ſame ſpirit which dictated the din. 
ſion of lands, did not ſufficiently reſtrain the riches of ws. 
men; thus a door was left open to luxury, which is alway 
inſeparable from this ſort of opulence. Between the fecond 
and third Punic war, they began to perceive the evil, and 
made the Voconian + law : but as they were induced to this 
by the moſt important conſiderations z as but few mony. 
ments have reached us that take notice of this law; and x 
it has hitherto been ſpoken of in a moſt confuſed manner, 
ſhall endeavour to clear it up. 
Cicero has preſerved a fragment, which forbids the inſi Th 
tuting a woman an 5 heireſs, whether ſhe was married 0 
unmarried. 5 1 
5 The Epitome of Lavy, where he ſpeaks of this law, fayz,| 
(Iy Second 0 more: it appears from (/) Cicero and St. Auguſtin, that 


——_ the daughter, though an only child (m), was comprehendel 


Verres, in the prohibition.  _ J 
( Ofthe Cato the elder (a) contributed all in his power to get thi 
In 3 God, av paſſed. Aulus Gellius cites a fragment (o) of a ſpeech, 
(») Epitome which he made on this occaſion. By preventing the ſuc 


of Livy, 
lib. 40. * Auguftus, for particular reaſons, firſt began to authoriſe the fiduci 
(s) Lib. 27. he eſt, which in the Roman law was called fedei commiſſum, Inſt. Iib. 2, U 
23 in proæmio. | 

+ Ad liberos matris ini-flate bereditas. Lib. 12. Tab. non pertinebat, qui 
femine ſuos beredes non habent. Ulpian, Fragm. tit. 26. F 7. 

t It was propoſed by Quintus Voconiug, tribune of the people. * 
Cicero's ſecond oration againſt Verres. In the Epitome of T. Livy, lib. 4 
we ſhould read Voconius, inſtead of Volumnius. | 

$ Sanxit . . .« « ne quis haredem virginem neue mulicrem facert, Cicero! 
ſecond Oration againſt Verres. | 

Les tulit, ne guis beredem mulierem inflitueret, Lib. 41, 


Nen 
venire 


Cum 
libus n 


ceſſiot 


4 


„ 55 
Mon 4 women, his intent was to take away the fource of BOO K 
xury : as by undertaking the defence of the Oppian law, — 
e intended to put a ſtop to luxury iſelf. | Chap, 1. 


nor WF in the Inſtitutes of Juſtinian and Theophilus (9), men-) _ 
alid, on is made of a chapter of the Voconian law, which limits bb. 3. tit. 
wo e power of bequeathing. In reading theſe, authors; every () bid. 
, L | . . 


ody would imagine, that this chapter was made to prevent 
e inheritance from being ſo exhanſted by legacies, as to 
-nder it unworthy of the heir's acceptance. But this was 
jot the ſpirit of the Voconian law. We have juſt ſeen, 
t they had in view the hindering women from inheriting 
n eſtate. The article of this law, which ſet bounds to the 
ower of bequeathing, entered into this view : for if people 
ad been . poſſeſſed of the liberty to bequeath as .mnch as 


dir. hey pleaſed, the women might have received as legacies, 
hat they could not receive by ſucceſſion. 1 
wan The Voconian law was made to hinder the women from 
* owing too wealthy; for this end it was neceſſary to de- 
| 


we them of large inheritances, and not of ſuch as were in- 
anable of ſupporting luxury. The law fixed a certain ſum, 
be given to the women whom ĩt deprived of the .ſucceſhon. 
cero ®, from whom we have this particular, does not tell 
what was the ſum; but by Dio we are informed, it was 
hundred thouſand ſeſterces. | 


_ The Voconian law was made to regulate opulence, not to 
ed Ah a reſtraint upon poverty; hence Cicero + informs us, 4 
ut it related only to thoſe whoſe names were regiſtered in : 
| ; 
e cenſors books. 3 


This furniſhed a pretence for cluding the law: it is well 

"wn that the Romans were extremely fond of ſet forms; 

id we have already taken notice, that it was the ſpirit of 

republic to follow the letter of the law. There were fa- 

rs who would not give in their names to be enrolled by 

cenſors, becauſe they woulg have it in their power to 

we the ſucceſſion to a daughter: and the prætors deter- 

ned, that this was no violation of the Voconian law, fince I 
vas not contrary to the letter of it. "ag 
One Anius Aſellus had appointed his daughter his ſole 
ir and executrix. He had a right to make this diſpoſition, 


Nemo cenſuit plug Fadiæ dandum, quam poſlet ad eam lege Voconia 
venire. De finibus boni & mali, lib. 6. ” 


Cum lege Voconia mulieribus prohiberctur, ne qua majorem centum 
udus nummum hæreditatem poſſet adire 1.ib. 56. — 
f Wi cexſur efſet. Second Oration againſt Verret. 


LI2 fſuays 
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BOOK ſays Cicero * ; he was not reſtrained by the Voconian lay 
— ogy ſince he was not iricluded in the cenſus. Verres, during the 
F. . time of his prztorſhip, had deprived Anius's daughtet gf 
the ſucceſhon z arid 2 maintains that Verres had been 
bribed, otherwiſe he would not have annulled a diſpoſition 

which all the othet prætors had confirmed. ; 
What kind of citizens then muſt thoſe have been, why 
were not regiſtered in the cenſus, in which all the freemen 
of Rome were included? According to the inſtitution of 
(r) Lid. 4. Servius Tullius, mentioned by Dionyſus of Halicarnaſſus (/ 
every citizen not enrolled in the cenſus became a flare. 
2 0 Bo ota· even Cicero himſelf (+) obſerves, that ſuch a man forfeited hi 
Czciza, liberty: and the ſame thing is affirmed by Zonaras. There 
muſt have been therefore a difference between not being in 
the cenſus according to the ſpirit of the Voconian law; and 
not being in it according to the ſpirit of Servius Tulliug's In. , 
ſtitutions. | | . 
They whoſe names were not fegiſtered in the five fir 


claſſes, in which the inhabitants ranked in proportion to their 7 
fortunes, were not comprized in the cenſus + according w 
the ſpirit of the Voconian law : they who were not enrolled 10 
in one of theſe fix clafſes, or who were not ranked by the I 
cenſors among ſuch as were called ærari, were not included - 
in the cenſus, according to the ſpirit of Servius's Inſtitutions, n 
Such was the force of nature, that to elude the Voconian la, 
fathers ſubmitted to the diſgrace of being confounded in the. 
fixth claſs with the proletarii and capite cenſi, or perhaps to 2 
have their names entered in the Czrites tabulæ 1. 6 ml 


We have elſewhere obſerved, that the Roman laws did not 
admit of fiduciary bequeſts. The hopes of evading the Vo. 
conian law were the cauſe of their being introduced: the 
inſtituted an heir qualified by the law, and they begged be 
would refign the ſucceſſion to a perſon whom the law had ei. 
cluded : this new method of diſpoſition was productive d 
I different effects. Some reſigned the inheritance ; and 
(3) Cicero, the conduct of Sextus Peduceus (7) on an occaſion of this m. 
de fnib. ture as very remarkable. A conſiderable ſucceſſion wa 
deni é left him, and no body living knew that he was deſired tor 
Lib. 3. Gon it to another; when he waited upon the widow of the 


V' Cenſur non erat. Ibid. We 
+ Theſe five firſt claſſes were ſs conſiderable, that authors ſometim 
mention no more than five. | 
4 In Ceritum tabula. referri ; ærar ius pri. 


* teſtatc 


piſlator carried his point in 2 gteat meaſure, ſince h 
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teſtator, and made over to her the whole fortune belonging BOOK 

to her late huſband- ah | ie own 
Others kept poſſeſſion of the inkeritance ; and here the 

example of P. Sextilius Rufus is alſo famous, having been 

made uſe of by Cicero (z) in his diſputations againſt the () Ibid. 

Epicureans. In my younger days, ſays he, I was deſired 

« by Sextilius to accotnpany him to his friends, in order 

« to know whether he ought to reſtore the inheritance of 

« Quintus Fadius Galius, to his daughter Fadia. There 

« were ſeveral young people preſent, with others of more 

« maturity and judgment: and not one of them was of opi- 

« nion that he ſhould give more to Fadia, than the lady was 

« intitled to by the Voconian law. In conſequence of this, 

« Sextilius kept poſſeſhon of a fine eſtate, of which he would 

« not have retained a fingle ſeſtercius, had he preferred 

« juſticc to utility. It is poſſible, added he, that you would 

« have reſigned the inherztance : nay, it is poſſible that 


« Epicurus himſelf would have reſigned 5 but you woulc 
« not have aCted according to your own pfinciples.“ Hey 4 
{ ſhall pauſe a little to reflect. | ie 
It is a misfortune inherent to humanity, that lepiſla! | 
ſhould be ſometimes obliged to enact laws repugnant to org 
diftates of nature: ſuch was the Voconian law. The th? 
ſon is, the legiſlature conſiders the ſociety rather than ti rea- 
tizen, and the citizen rather than the man. The law ae.ci- 
ficed both the citizen and the man, and directed its vi ſacri- 
the proſperity of the republic. Suppoſe a perſon es to 
fiduciary bequeſt in favor of his daughter; the law made a. 


regard to the ſentiments of nature in the father, n paid no 
tial piety of the daughter; all it had an eye to, og to the 
perſon to whom the bequeſt was made in truſt, a: * — the 
uch an occaſion found himſelf in a terrible dilem &:Who on 
reſtored the eſtate, he was a bad citizen; if he 155 ; If he 
was a bad man. None but good-natured people "Pt it, he 
cluding the law ; and they could pitch upon nor 2 1 | 
men to help them to elude it ; for atruſt of * ue honeſt 
Quires a triumph aver avarice and inordinate p leaſure ind re- 
none but honeſt men are like to obtain. Perhaps; ch 
light to look upon them as bad citizens, woul / Te 72 this 
00 much of ſeverity. It is not iepoſſible _- 32 i 
is = | 
as of | LG . | ” | 
ade © x a natur 8 as 2 none but ho: zeſt | men to 
At the time when the Voconian law was paſſed. 
uns flill preſerved ſome remains of their — — we 


manners, 


| i 
| t 
1 
1 


— . — — 
- 


x 
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BOOK. manners. Their conſcience was ſometimes engaged in fn. 
*XXVII.: vor of the law; and they were made to ſwear they would 
obſerye it *: 10 that honeſty, in ſome meaſure, was ſet in 
oppoſition againſt itſelf. But latterly their morals were co. 
rupted to ſuch a. degree, that the fiduciary bequeſts muſt haye 
had leſs efficacy to elude the Voconian law, than that very 
legiſlator had to enforce its obſervance, 

The civil wars were the deſtruction of an infinite number 
of citizens. Under Auguſtus, Rome was almoſt deſerted: 
it was neceſſary to repeople it. 'They made the Papian lawy 

(x) See which omitted nothing that could encourage (x) the citizen 

ee to marry, and procreate children. One of the principa 

id in 

book 23. means was to incteaſe +, in favor of thoſe who gave into th; 

chap. 21, views of the law, the hopes of being heirs,” and to dimini 
the expectations of thoſe who refuſed ;- and as the Voconiaq 
law had rendered women incapable of ſucceeding, the 
Oo law, in certain caſes mpenſed with. this proki, 

it10n, _ * 

see Women (50, eſpecially thoſe ah had children, were ren. 

Fragm, of dered capable of receiving in virtue of the will of their huf. 

Uipina, » tit. bands; they even might, when they had children, receivein 

* 1 virtue of the will of ſtrangers, ' All this was in direct oppol. 
tion to the regulations of the Voconian law: and yet it is te- 
markable, that the ſpirit of this law was not entirely aban- 
doned. For example, the Papian law, which permitted : 
man who had one child 2, to receive an entire inheritance by 
the will'of a ſtranger, granted the ſame. favor to the wik 

(see only when ſhe had three children (z). 

3 1 It muſt be remarked, that the Papian law did not render 

en, the women who had three children, capable of ſucceeding, 

proſerito= exeept in virtue of the will of ſtrangers ; and that with rel 

yum, & ect to the ſucceſhon of relations, i it left the ancient laws, and 

— <a particularly (a) the Voconian, in all their force. But thi 

Fragn. of did not long ſubſiſt. 

Ulpian, Rome, corrupted by the riches of 2 nation, had changed 

= — I her manners; the putting a ſtop to the luxury of women 

5 no longer minded. Aulus Gellius, who lived under () 


29 $ 3» 
(a) Frag. 


e Ulpian, @ Sextilius ſaid he had ſworn to obſerve it. Cic. de finibus boni & mal, 


tir. 164 r. lib. 2. 

Soromenus, 4 The fame difference occurs in ſavers! regulations of the Papian lay, 
lid. r. cap. See the Fragments of Uipian, & 4, S. and 6. 

9. De T Lo tibi fliolus, vel ſilia naſcitur ex me, 

(5) Lib. 20. 9 N babes; 1 me ſcriberiy heres. 

tap, I. Juvenal Sat. 9. 


Adrian, 
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Adrian, tells us, that in his time the Voconian law was al- BOOK 
moſt aboliſhed ; it was buried under the opulence of the city. * 
Thus we find in the ſentences of Paulus (c), who lived under ( 1 
Niger, and in the fragments of Ulpian (4d), who was in the tit. 8. 5 3. 
ime of Alexander Severus, that the ſiſter's on the father's (0 Tit. 26, 
{de might ſucceed, and that none but the relations of a more * * 
diſtant degree were in the cafe of thoſe prohibited by the 
1mber Voconian law. 
The ancient laws of Rome began to be thought ſevere. 
The prætors were no longer moved but by reaſons of equity, 
izen; moderation, and decorum. 
We have ſcen, that by the ancient laws of Rome mothers 
to the had no ſhare in the inheritance of their children. The Vo- 
ninih MY conian law afforded a new reaſon for their excluſion. But 
the emperor Claudius gave the mother the ſucceſſion of her 
children as a conſolation for her loſs. The Tertullian ſena- 
rohi. WM tus conſultum, made under Adrian“, gave it them when they 
had three children, if free women ; or four, if they were 
ren: frecd women. It is evident, that this decree of the ſenate 
hu. N was only an extenſion of the Papian law, which in the ſame 
vein caſe had granted to women the inheritances left them by 
ſtrangers. At length Juſtinian (e) favored them with the (:) Lö. 2. 
is te: fucceſhon independently of the number of their children. Cod- de 
ba- The ſame cauſes, which had debilitated the law againſt the“ 3 
ed fucceſſion of women, ſubverted that by degrees which had tit. 3. 15 a 
e hy limited the ſucceſſion of the relations on the woman's fide. ge ſenatus 
wife Theſe laws were extremely conformable to the ſpirit of a. 
good republic, where they ought to have ſuch an influence, 

nder as to prevent this ſex from rendering either the poſſeſſion, or 
ling, I the expectation of wealth, an inſtrument of luxury On 

rel the contrary, the luxury of a monarchy rendering marriage 

and expenſive and coſtly, it ought to be there encouraged, both by 

this the riches which women may beſtow, and by thehope of the 

 Winheritances it is in their power to procure. Thus when mo- 

aged narchy was eſtabliſhed at Rome, the whole ſyſtem of ſuc- 

men cons was changed. The prztors called the relations of 
the woman's ſide in default of thoſe of the male fide ; though 
by the ancient laws, the relations of the woman's fide were 
erer called. The Orphitian ſenatus conſultum called chil- 
dren to the ſucceſſion of their mother; and the em | 
ku. Valentinian J, Theodofius, and Arcadius, called the grande, ., 15 


| | Cod. de 
That is, the emperor Pius, who changed his name to that of Adrian by fois N &yi- 
9. MW **option. 8 * a tris ber- 
bes. 


a! children 
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B 0 0k children by the daughter, to the ſucceſſion of the grandfather, 
N Le ort, the emperor Juſtinian (g) left not the leaſt veſtige 
ere ancient right of ſucceſſions : he eſtabliſhed three or. 


Ca. fo de of heirs, the deſcendants, the aſcendants, and the coll. 
= extinct een o; without any diſtinction between the males. and fe. 
"44" #5 des z beeween the relations on the woman's: ſide and 


aof on the nals fide 3 and abrogated all of this kind, which 


113, & TAL 
225 were iti in fgres: he believed, that he followed nature even 
in deviadz L from what he called the embarraſſments of the 
anctent juriſprudence. 
B O O K XXVII. 
DF the Origin and Revolutions of the civil Laws among the 
55 *  *French. | | 
Jn nova fert animus matatas dicere forma 
Corpora Ovib. MRrax. 
HAP. I. | 
*. Different Character of the Laws of the feveral Proph of 
| | | Germany | 


FT ER the Franks had quitted their own country, 
they made a compliment of the Salic laws, with the 
{«) See aſſiſtance of ® the ſages of their own nation. The tribe of 
. of the Ripurarian Franks having joined itſelf under Clovis (a) to 
(a) See that of the Salians, preſerved its own cuſtoms; and 
Gregory Theodoric (b) king of Auſtraſia ordered them to be reduced 
of Tours. into writing. He collected likewiſe (c) the cuſtonis of thoſe 
— op Bavarians and Germans who were dependent on his king- 
to the law dom. For Germany having been weakened by the migra- 
of the Ba- tion of ſuch a multitude of people, the Franks, after con- 


variang, 


and that ta : 858 EEK : 
the Salic See the prologue to the Solic law, Mr. Leibnitz ſays, in his treatiſe of the 


law: origin of the Franks, that this law was made before the reign of Clovis but 
(e) bid. it could not be before the Franks had quitted Germany, for at that time they 
85 did not underſtand the Latin tongue, 


quering 
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er, Ml quering all before them, made a retrograde march, and ex- 
ive Ml tended their dominion into the foreſts of their anceſtors. 
or. Ml Very likely the Thuringian code * was given by the ſame * 
lla. 74codoricy ſince the Thuringians were alſo his ſubjects. As 
fe. WM the Frifians were ſubdued by Charles Martel and Pepin, their 
and aw cannot be prior to thoſe princes. Charlemain, the firſt 
ich chat reduced the Saxons, gave them the law ſtill extant ; 
ven and we need only read theſe two laſt codes, to be convinced 
the Wl they came from the hands of conquerrors. As ſoon as the 
Vihgoths, the Burgundians, and the Lombards, had founded 

their reſpective kingdoms, they reduced their laws into 
writing, not with an intent of obliging the vanquiſhed na- 

tions to conform to their cuſtoms, but with a deſign of fol- 

lowing them themſelves © | 

There is an admirable ſimplicity in the Salic and Ripuarian 

the ls, as well as in thofe of the Alemans, Bavarians, Thu- 
ringians, and Friſians. They breathe an original coarſeneſs, 
and a ſpirit which no change or corruption of manners had 
weakened. They received but very few alterations, becauſe 

al thoſe people, except the Franks, remained in Germany. 

Een the Franks themſelyes laid there the foundation of a 

; great part of their empire; ſo that they had none but Ger- 
man laws. The ſame cannot be ſaid of the laws of the Vi- 
ſgoths, of the Lombards and Burgundians; their character 
conſiderably altered from the great change which happened 
in the character of thoſe people, after they had ſettled in 
heir new-habitations,' oO 
The kingdom of the Burgundians did trot laſt long enough 
to admit of great changes in the laws of the conquering na- 
on, Gundebaldand Sigiſmond, who collected their cuſtoms, 
vete almoſt the laſt of their kings. The laws of the Lom- 
bards received additions rather than changes. The laws of 


of {Mfiharis were followed by thoſe of Grimoaldus, Luitprandar, 
) to Nlacbir and A/ulphus ; but d id not aſſume à new form. It 
and M23 not ſo with the laws of the Viſigöths 1; their kin 


1 them, and had them alſo new-moulded by the 


Lex Anglioram Werinorum, hoc eſt Thuringorum. 

They did not know how to write | 28 

They were made by Euric, and amended by Leovigildas. See Iſi dorus s 
irogicle, Chaindaſuinthus and Reteſſuinthus reformed them. Fgigas ordered 
tit code now extant to be made, and commiſſioned biſhops for that purpoſe z 
crertheleſs, the laws of Chaindaſuinthus and Rereff-inthus were preſerved, an 
ears by the fixth council of Toledo. | . 


The 
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BOOK The kings indeed of the firſt race ſtruck out of (d) thy 
N Salic and Ripuarian laws, whatever was abſolutely incon. 
64 dee che fiſtent with Chriſtianity; but left the main part untoucheg, 
prologue This cannot be faid of the the laws of the Viſigoths. 

1 rs law The laws of the Burgundians, and eſpecially thaſe of the 

ants wwe Viſigaths, admitted of corporal puniſhments : theſe were 
not tolerated * by the Salic and Ripuarian laws; they pre. | 
ſerved their character much better. 4 


The Burgundians and Viſigoths, whoſe provinces were 1 
(e) See the Freatly expoſed, endeavoured to conciliate the affections of ö 
prologue the ancient inhabitants, and to give them the moſt impartial Ml . 
— — — civil laws (; but as the kings of the Franks had eſtabliſhes W © 
8 their power, they had no ſuch ( conſiderations. 1 


dians, . 8 
andthe The Saxons, who lived under the dominion of the Franks 
code iticif, were of an intractable temper, and prone to revolt. Hence T 
elpecially ve find in their (g) lues the ſeverit.es ot a conqueror, which 


1 are not to be met with in the other codes, of the laws of the fot 
tit. 38, See Barbarians. | SETS 7 rat 
— We ſee i the b ſpirit of the G crman laws in the pecuniary rel 
— * puniſhments, and the ſpirit of a conqueror in thoſe of an al- Wa 
chap. 3j, flictive nature. | | | | * 


and. the The crimes. they commit in their. own. country are ſubject 
-— corporal puniſhment ; and the ſpirit of the German laws RY: 
goths. is. followed. only in the puniſhment of crimes. committed be- c 
Cf) See: you: the extent of their own territory. ad 


lower: They are plainly told, that their.crimes ſhalt meet with e 
_ no mercy, and they are refuſed even the aſylum of, churches, the 


E) See ch. The biſhops; had. an immeſe authority at the court of the 
2,4. 8;andi Viſigoth kings; the, moſt, important affairs being dehated in 
3 councils.. All the; maxims, principles, and views: of he pre- 
Ks. 4 ſeont inquiſſtion, ane owing to the code of the Viſgoths; and 

the monks have only copied. againſt. the Jews, the: laws for- 
menly;enacted: hy biſhops, 


In: other reſpects the laws of Gundelald for the Burgun- 
dians ſeem: pretty- judicious z, and thoſe of Rotharis, and of 
the: other: Lombard princes, are till, more ſo But: the 
lawsof'the: Viſigoths,, thoſe, for inſtance, of Rzceſſuir;thus, 
Ghaindaſuinthus,, and: Egigas,, are: puerile, ridiculous,, and 
faoliſh:;; they: attain not their end; they are {tuft with. rhe» 
toric, and void of ſenſe; frivolous in the ſubſtance, and: bums 
baſtic: in. the ftile;.. - . 1. bw 


* We fin! &few. only in Childebert's decrees. | 


CHAT 
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* . 

hed CHAP 

the That the Laws of the Barbarians were all perſonal. * 

"_ T is a diſtinguiſhing character of theſe laws of the Bar- BOOK 

pre barians, that they were not confined to a certain diſtrict 3 N 
the Frank was tried by the law of the Franks, the Aleman * 

. by that of the Alemans, the Burgundian by that of the Bur- 


rtia gundians, and the Roman by the Roman law : nay, fo far 
were the conquerors in thoſe days from reducing their laws 


wel w an uniform ſyſtem or body, that they did not even think 

ab of becoming legiſlators to the people they had conquered. 

"Wh, The original of this I find in the manners of the Germans. 

nich Theſe people were parted aſunder by marſhes, lakes, and $7 wth 
* foreſts ; and Cæſar (+) obſerves, they were fond of ſuch ſepa- 66 


rations. Their dread of the Romans brought about their Ub. 6. 
* reunion ; and yet each individual among theſe mixt people (i) Lib. 1. 
vas ſtill to be tried by the eſtabliſhed cuſtoms of his own fermul. 8. 


E . . . * — & * 

nation. Each tribe apart Was free and independent; and 8 Thar of 

ject when they came to be intermixt, the independency ſtill con- Clotarius in 
tinued; the country was common, the government peculiar ; the year 

as , _— 8 Pe ann. 


* the territory the ſame, and the nations different. The ſpirit S on of 
of perſonal laws prevailed therefore among thoſe people before the Capitu- 
in erer they ſet from their own homes, and they carried it with laries of Ba- 
dem into the conquered provinces. ̃ Julius, vob. 
the We find this cuſtom eſtabliſhed in the formula's of Mar-ib. Py Sen 
culfus (i), in the codes of the laws of the Barbarians, but (=) Capitul. 
chiefly: in the law of the Ripuarians (t) and the deerees of zdded tothe 
and be kings of the firſt race (, from whence the capitularies on 2 
that ſubject in the ſecond (n) race were derived. The chil- lib. x, tit., 


_ dren (n) followed the laws of their father, the wife (e) that 25, cap. 
un- of her huſband, the widow ſ came back to her own origi- 2. lib. 2. 
tit. 41, cap. 


dot ul law, and the freedman (g) was under that of his patron: 3, and dit 
Beſides, every man could make choice of what laws he pleaſ- 56, cap 1, 


hs ed; but the conſtitution of r) Lotharius I, required thighnd 3. 
and ff would be made public, J Ibid, 
rs | " Bb. 6, uit. 
| 7, cap. 1. 
1 (p) Ibid. 
8 
EH AF 
25, & 2. 
Ar) ln the 
* law of the- 
b. a. tit. 
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"CH AP. ii. 


| Capital Difference between the Salic Laws, and thoſe of l 
| Vihgoths and Burgundians. 


E have already obſerved, that the laws of the Bur. 
gundians and Viſigoths were impartial z but it way 
otherwiſe with regard to the Salie law, for it eſtabliſhed 
between the Franks and Romans the moſt mortifying diſtinc. 
tions. When a Frank, a Barbarian, or one living under the 
Salic law, happened to be killed, a compoſition of 2co ſols 
was to be paid to his relations (s} z only 100 upon the killing 


(2) * of 2 Roman proprietor *, and no more than 45 for a Roman 
44.5 1. tributary. The compoſition for the murder ef one of the 
king's vaffals, if a Frank 4, was 600 ſols; if a Roman, though 
the king's gueſt 4, only 300 f. The Salic law made there- 
fore a cruel diſtinction between the Frank and Roman 

lord, and the Frank and Roman commoner, | 
| Farther, if a number of people were got together to aſſault 
6% sabe 2 Frank in his houſe (), and he happened to be killed, the 


law, tit. 45. Salic law ordained a compofition of 600 ſols; but if a Ro- 
man or a freedman || was affaulted, only half that compoſi. 
(u) Tit tion. By the fame law (ug, if a Roman put a Frank in 
5 . irons, he was liable to 2 compoſition of 30 ſols; but if a 
1 Frank had thus uſed a Roman, he paid only 15. A Frank, 
ſtitript by a Roman, was intitled to the compoſition of 621. 
ſals, and a Roman ſtript by a Frank, received only 30. 
Such unequal treatment muſt needs have been very grie vous 
to a Roman. 5 5 4; 
And yet a celebrated author {x} forms a ſyſtem of the ga- 
(x) The B/;/ſÞment of the Franks in Gaul, on a ſuppoſition that they were 
Abbe du the beſt friends of the Romans. The Franks then the beſt 
friends of the Romans, they who did, and they who fuffered 
J from, the Romans ſuch an infinite deal of miſchief ? The 
Franks, the friends of the Romans, they who, after fub- 


Qui res in pago ubi remanet proprias habet. Sa/ſe aw, tit. 44. F 15- 

+ Qui in truſte dominica eſt, Bid tit. 41 8 4. | 

3 Si Romaius Bemo conviva regts fuerit. bid 5 6. | 

& The principal Romans followed the court, as may be feen by the HKves of 
ſeveral biſhops, who were there educated; there were hardly any but Roman 
that knew how to. write. 33 1 5 

Lidus, whoſe condition was better than that ef a bondmam Law ei he 
Alemans, chap. 95. 

¶Witneſs the expedition of Arbegaſtes, in Gregory of Tas, Hiſt, Eh. 2. 
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tuing them by their arms, oppreſſed them in cold blood by BOOK 


their laws | They were exactly the friends of the Romans, 
2s the Tartars who conquered China, were the friends of 
the Chineſe. 


If ſome Catholic biſhops thought fit to make uſe of the 
Franks in deſtroying .the Arian kings, does it follow, that 
they had a defire of living under thoſe barbarous people ? 
And can we from hence conclude, that the Franks had any 
particular regard to the Romans? I ſhould draw quite differ- 
ent conſequences; the leſs the Franks had to fear from 
the Romans, the leſs indulgence they ſhewed them. 

The Abbe du Bos has conſulted but indifferent authori- 

ties for his hiſtory, ſuch as poets and orators : works of 
parade and oftentation are improper foundations for building 
ſyſtems. 


©. „ 


CHAP. W. 


In what manner the Roman Law came to be loft in the Country 
ſubjeft to the Franks, and preſerved in that ſubjt to the Goths 
and Burgundians. 


H A T has been above faid, will throw ſome light 
upon other things, which have hitherto been 
involved in great obſcurity. 

The country at this day called France, was, under the firſt 
race, governed by the Roman law, or the Theodoſian code, 
and by the different laws of the Barbarians *, who ſettled in 
thoſe parts. | | 

In he Nr to the Franks, the Salic law was 
eſtabliſned for Franks, and the + Theodoſian code for the 
Romans. In that ſubject to the Viſigoths, a compilement 
of the Theodoſian code, made by order of Alaric ꝗ, regulated 
diſputes among the Romans; and the national cuſtoms 
which Euric g; cauſed to be reduced into writing, determined 
thoſe among the Viſigoths. But how comes it, ſome will {ay, 
that the Salic laws gained almoſt a general authority in the 


* The Franks, Viſigoths, and Burgundians. 
_ + It was finiſhed in 438. 
The 20th year of the reign of this prince, and publiſkcd two years after 
Anian, ag appears from the preface to that code. 
The year 504 cf the Spasih ers, the Chronicle of Ifidorue- 


country 


XXVII. 


Chap. 3. 


Chap. 4. 
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book country of the Franks, and theRoman law gradually declined: 
vi. whilſt in the juriſdiction of the Viſigoths the Roman lav 


Ehap. 4. 


] See 
that lav. 


ſpread itſelf, and obtained, at laſt, a general ſway. 

My anſwer is, that the Roman law came to be diſuſe 
among the Franks, becauſe of the great nel] aceruin 
from being a Frank, a Barbarian *, or a perſon iving under 

the Salic law ; every one, in that caſe, readily quitting the 
Roman, to live under the Salic law. The + clergy alone re. 
tained it, as a change would be of no advantage to then, 
The difference of conditions and ranks, conſiſted only in tho 
largeneſs of the compoſition, as I ſhall ſhew in another place, 
Now t particular laws allowed the clergy as favorable com. 
poſitions, as thoſe of the Franks; for which reaſon they re. 
tained the Roman law. This law brought rio hardſhips upon 
them; and in other reſpects it was propereſt for them, a 
it was the work of Chriſtian emperors. 
On the other hand, in the patrimony. of the Viſigoths, a; 
the Viſigoth law (y) gave no civil advantages to the Viſigoths 
over the Romans, the latter had no reaſon to diſcontinue liv. 
ing under their own law, in order to embrace another. The 
etained therefore their own laws, without adopting thoſe of 
the Viſigoths. | 

This is ſtill farther confirmed, in proportion as we proceed 
in our * The law of Gundebald was extremely im- 
partial, not avoring the Burgundians more than the Ro- 
mans. It appears by the preamble to that law, that it was 
made for the Burgundians, and to regulate the diſputes 
which might ariſe between them and the Romans; and in 
the latter caſe, the judges were equally divided of a ſide. 
Thi: was neceſſary for particular rertons, drawn from the po- 
litical regulations of thoſe times 5. The Roman law was 
continued in Burgundy, in order to regulate the diſputes of 


* Francum, aut Barbarum, aut hominum qui Salica lege vivit, Saljc law, 
tit. 44. F 1. 

+ 23 to the Roman law under which the church lives, as is {aid in the 
law of the Ripuarians, tit. 58. $ 1. See alſo the nutnberleſs authorities on 
this head pronounced by Du Cange, under the word Lex Romana, | 

See the Capitularies added to the Salic law in Lindembroct, at the end of 
that law, and the different codes of the laws of the Barbarians, concerning 
the privileges of eccleſiaftics ia this reſpe . See alſo the letter of Charlemain 
to his ſon Pepin king of Italy, in the year 805, in the edition of Baluzius, 
dom. I. pag. 462. where it is ſaid, that an eccleſiaſtic ſhould receive a triple 
compoſition ; and the Collection of the Capitularies, lib, 5+. art, 303. tom. I, 
Edition of Baluzius, | 

of this 1 ſhall ſpeak in another place, book 30. chap. 6, 7, 8, and 9. 
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domans among themſelves. The latter had no inducement BO OR 
to quit their own law, as in the country of the Franks; and 5 III. 
the rather, as the Salic law was not eſtabliſhed in Burgundy, I 
i appears by the famous letter which Agobard wrote to Lexis 
the Prous. | | 
Agobard (z} deſired that prince to eſtablith the Salic law // Ageb. 
in Burgundy : conſequently it had hot been eſtabliſhed there opera. 
ot that time. Thus the Roman law did, and ſtill does ſubſiſt 
in ſo many provinces, which formerly depended on this king- 
dom. 
The Roman and Gothic laws continued likewiſe in the 
country of the eſtabliſhment of the Goths; where the Salic 
hw was never received, When Pepin and Charles Marte! 
expelled the Saracens, the towns and provinces, which ſub- 
mitted to theſe princes*, petitioned for a continuance of their 
own laws, and obtained it; this, in ſpite of the uſages of 
thoſe times when all laws were perſonal, ſoon made the Ro- 
nan law to be conſidered as a real and territorial law in thoſe 
countries. 
This appears by the edict of Charles the Bald, given at 
piſtes in the year 854, which + diſtinguiſhes the countries 
where cauſes were decided by the Roman law, from where 
it was otherwiſe. _ 8 2 
The edict of Piſtes ſhews two things; one, that there 
were countries where cauſes were decided by the Roman 
aw, and others where they were not; and the other, that 
thoſe countries where the Roman law obtained, were pre- 
cſely (a) the ſame where it is ſtill followed at this very day, ( See Art. 
3 appears by the ſaid edict : thus the diſtinction of the pro- 7 — 
vinces of France under cuſtom, and thoſe under ꝛsbritten lu tu of Piſtes 4 
vas already eſtabliſhed at the time of the edict of Piſtes. Cavilino 
have obſerved, that in the beginning of the monarchy, 4 Narteas, 
ll laws were perſonal : and thus when the edict of Piſtes 
diſtinguiſhes the countries of the Roman law, from thoſe 
which were otherwiſez the meaning is, that in coun- 
tries which were not of the Roman law, ſuch a multi- 
ude of people had choſen to live under ſome or other of the 


* See Gervais de Tilbury, in Ducheſne's collection, tom. 3. pag. 366. 
kacta pactione cum Francis, quod illic Gothi patriis legibus, moribus paternis 
want. Et ſic Narbonenſis provincia Pippino ſnbjicitur. And a chronicle of 
the year 759. produced by Catel, hiſt. of Languedoc. And the uncertain 
author of the life of Lewis the Debonnaire, upon the demand made by the peo- 
ple of - timania, at the aſſembly in Curiſiaco, in Ducheſne's callection, tom. 
. p. 316. | 

f in i'la terra in qua julicia ſecundum legem Romanum terminantur, ſecundum 
Ven legem juicetur ; & in ilia terra in ua, &c, Art, 16. See alſo Art. 20. 
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7. BOOK Jaws of the Barbarians, that there were ſcarce any who 
F 44 —_—_ would be ſubject to the Roman law; and that in the coun. 
tries of the Roman law there were few who would chuſe to 
live under the laws of the Barbarians. 
| Iam not ignorant, that what is here advanced will be 
reckoned new; but if the things which I aſſert be true, ſurely 
they are very ancient. After all what great matter is it 
whether they come from me, from the Yalefrus's, ot from the 
Brgnons ? 


- * 
. 


ES, —— ooe—_—_ * 7 JT - 
OY * ; 


HAN V. 


The ſame Subject continued. 


HE law of Gundebald ſubſiſted a long time among the 
Burgundians, in conjunction with the Roman law: 
it was ſtill in uſe under Lewis the Pious, as Agobard's letter 
plainly evinces. In like manner, though the edict of Piſtes 
calls the country occupied by the Viſigoths the country of 
the Roman law, yet the law of the Viſigoths was always in 
force there; as appears by the ſynod of Troys held under 
Lewis the Stammerer, in the year 878, that is, fourteen years 
after the edit of Piſtes. | 

In proceſs of time the Gothic and Burgundian laws fell 
into diſuſe even in their own country; which was owing to 
thoſe general cauſes that every where ſuppreſſed the per- 
fonal laws of the Barbarians. 


hap. 5. 


IND AE rem 


CHAP. v. 


Flow the Roman Law kept its ground in the Demeſne of the 
Lombaras. 


Quap. &. H E facts all coincide with my principles. The law s. 
of the Lombards was impartial, and the Romans I ! 

were under no temptation to quit their own for it. The. 

motive which prevailed with the Romans under the Franks WW & 

to make choice of the Salic law, did not take place in Italy; No 


hence Wor, 
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hat of the Lombards. 

It even fell out, that the latter gave way to the Roman 

-"ſtitutes, and ceaſed to be the law of the ruling nation 
1nd though it continued. to be that of the principal nobility, 
et the greateſt part of the cities. formed themſelves into re- 
publics, and the nobility mouldered away of themſelves or 
were deſtroyed*. The citizens of the new republics had no 
inclination to adopt a law, which eſtabliſhed the cuſtom of 
udiciary combats, and whoſe inſtitutions retained much of 
the cuſtoms and uſages of chivalry. As the clergy of thoſe 
lays, a clergy even then ſo powerſul in Italy, lived almoſt 
al under the Roman law, the number of thoſe, who fol- 
nel = inſtitutions of -the Lombards, muſt have daily di- 
iniſhed. 
Beſides, the inſtitutions of the Lombards had not that ex- 
ent, that majeſty of the Roman law, by which Italy was re- 
minded of her univerſal dominion, The inſtitutions of the 
Lombards and the Roman law could be then of no other 
iſe than to. furniſh out ſtatutes for thoſe cities that were 
rected into republics. Now which could better furniſh 
em, the inſtitutions of the Lombards that determined on 
ſme 3 caſes, or the Roman law which embraced 
em | 


CHAP. VII. 


How the Roman Law came to be ht in Spain. 


the Viſigoths prevailed, and the Roman law was loſt, 
haindaſuint/hus- 4 and Receſſuinthus {, proſcribed the Roman 
irs, and even forbad citing them in their courts of judi- 
ure. Receſſuinthus was likewiſe author || of the law which 


© See what Nachiavel ſaysof the ruin of the ancient nobility of Florence, 

He began to reign in the year 642. 

we will nc) longer be harraſſed either by foreign or by the Roman laws. 
of the Viſgots, lib. 2. tit. 1. 9, and 10. 

| Ut tam Clotho-Romanam, quem Romano- Gotham malrimonis liceat ſeciari. 
v of the Viſ jgoths, lib. 3. tit. 1. cap. I» 
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tence the Roman law maintained itſelf there, together with B O O K 


XXVIII. 
Chap. 6. 


HIN Gs happened otherwiſe in Spain, The law of Chap. f: 
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B O O K took off the prohibition of marriages between the Goths and 
XXVII. Roraans. It is evident that theſe two laws had the ſame 
Chap. 7. ſpirit: this king wanted to remove the principal cauſes of 


ſeparation, which ſubſiſted between the Goths and the 


Romans. Now it was thought, that nothing made a wider 


ſeparation than the prohibition of intermarriages, and the 
liberty „, living under different inſtitutions. 

But though the kings of the Viſigoths had proſcribed the 
Roman law, it {tii! fnb®7:4 in the demeſnes they poſſeſſed in 
South Gaul. Theie countries being diſtant from the center 
of the monarchy, lived in a ſtate of great independence, 
We fee from the hiſtory of Yamba, who aſcended the throne 
in 672, that the n=i1v2s of tue country were become the pre- 
railing party . Hence the Roman Jaw had greater autho- 
rity, and the Gotnic leſs. The Spaniſh laws neither 
ſuited their manners, nor their actual ſituation ; the people 
might like vie he obſtinately attached to the Roman law, be. 
cauſe they had annexed to it the idea of liberty. Beſides, 
tue laws of Chaindaſuinthus, and of Receſſuintbus, contained 
mot ſever? regulations againſt the Jews; but theſe Jews 
had a vaſt deal of power in South Gaul. The author of the 
hiſtory of king Vamba calls theſe provinces the brothel of 
the Jews. When the Saracens invaded theſe provinces, it 


Vas by invitation; and who could have invited them but the 


Jews or the Romans ? The Goths were the firſt that were 
opureſſed, becauſe they were the ruling nation. We ſee in 
Procopius +, that during their calamities they withdrew out 
of Narbonne Gaul into Spain. Doubtleſs, under this misfor- 
tune, they took refuge in thoſe provinces of Spain, which 
{till held out; and the number of thoſe, who in South Gaul 
lived under the law of the Viſigoths, was thereby greatly 
diminiſhed. e Ks 


»The revolt of theſe provinces was a general deſe&ticn, as appears 
the ſentence in the ſequel of the hiſtory. Paulus ahd his adherents weic 
Romans; they were even favored by the biſhops. Vamba durſt not putt 


death the rebels whom he had quelled. The author of the kittory calls Nar- 


bonne Gaul the nurſery of treaſon. v9, 
+ Gothi, - qui cladi ſuperfurrant, ew Gallia cum uxhribus liheriſque ele, 10 
Hiſpaniam ad Teudim jam palum tyranmum [+ 50:11 49it, De Tiello Gothorun, 
Ab. I. cap. 13. : | 


CHAP 


chap. 6x, 66, and others. 
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CHAP, vin. 
A falle Capitulary. 


I'D not that wretched compiler Benedictus Levita at- BOOK 

tempt to transform this Viſigoth eſtabliſhment, which XXVII. 
prohibited the uſe of the Roman law; into a capitulary (9), 5 . 
aſcribed ſince to Charlemaign ? he made of this particular laries, lb. 6. 


inſtitution a general one, as if he intended to exterminate cap. 269. of 


the Roman law throughout the univerſe, — 14 
, tion of 
— DDD. Baluzius, 
CHAP. IX. 


I what manner the Codes of Barbarian Laws, and the Capitula- 
ries came to be boft. bk 


8 
HE Salic, the Ripuarian, Burgundian, and Viſigoth Chap. 9 
laws, came by degrees to be diſuſed among the French 

inthe following manner: | 25 8 93IES 

As fiefs were become hereditary, and arriere-fiefs extended, 
many uſages were introduced, to which theſe laws were no 
longer applicable. Their ſpirit indeed was continued, which 
was to regulate moſt diſputes by fines, But as the value of 
money was, doubtleſs, ſubject to change, the fines were alſo 
changed; and we ſee ſeveral charters*, where the laws fixed 
the fines, that were payable in their petty courts. Thus the 
ſpirit of the law was followed, without adhering to the law 
itſelf, | 

Beſides, as France. was. divided into a number of 
brdſhips, which acknowledged rather a feudal than a politi- 
al dependence, it was very difficult for only one law to be 
authoriſed. And indeed, it would be impoſſible ta fee it 
oſerved. The cuſtom no longer prevailed of ſending extra- 
ordinary +. officers into the provinces, to inſpect into the ad- 
miniſtration of juſtice, and political affairs; it appears, even 


M. de la Thaumaſſiere has collected many of them, See, for inſtance, 


* Miſs Don ni. 


M m 2 


by 
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BOOK by the charrers, that when new ſiefs were eſtabliſhed, our 
8 kings diveſted themſelves of the right of ſending thoſe officer, 
PI Thus, when almoſt every thing was become a fief, theſe 
officers could not be employed; there was no longer 2 
common law, becauſe no one could enforce the obſervance 
of it. TH | | 
5 The Salic, Burgundian, and Viſigoth laws, were thereſore 
extremely neglected at the end of the ſecond race; and x 
the beginning of the third, they were ſcarce ever men- 
tioned. -- Me 

Under the firſt and ſecond race, the nation was often 
. aſſembled; that is, the lords and biſhops ; the common; 
were not yet thought on. In theſe aſſemblies, attempts were 
made to regulate the clergy, a body which formed ittelf, if 
may ſo ſpeak, under the conquerors, and eſtabliſhed its priyi. 
leges. The laws made in theſe aſſemblies, are what ve 
call the capitularies. Hence four things enſued ; the feudal 
laws were eſtabliſhed, and a great part of the church reve. 
nues was adminiſtered by thoſe laws; the clergy affected x 
wider ſ{eparatzon, and negleCted * thoſe decrees of reforma- 
tion, where they themſelves were not the only reformers; 2 
collection was made of the cannons of councils and of the 
decretals of popes ; and theſe the clergy received, as comin 
from a purer ſource. Ever ſince the erection of the grand fiels, 
our kings, as we have already, obſerved, had no longer any 
deputies in the provinces: to enforce the obſervance of theu 
laws; and hence it is, that under the third race, we find no 

more mention made of capitularies. 


* Let not the biſhop, fays Charlier the Bald, in the capituiary of- 844, art, 
8. under pretence of the authority of making canons, oppoſe this conititution, 
or negle& the obſervance of it, It ſeems he already foreſaw the fall thereof, 

+ In the collection of cannons, a vaſt number of the decretals of po 
uere inſerted ;; there were very ſew in the aneient collection. Dion 
Exiei us put a great many into his; but that of 1/idorus Mercator was ſtuffed 
e and ſpurious decretals. The old collection obtained in France 

Hl Char em f. "This prince” received from the hands of pope Adrian J. the 
collection of Dionyſſus Exiguus, and-caiiſed-ic to be accepted. The colleQior 
of. Thderus Mercator agpeared in Franee abont the reign of Charlemaign: pe 
ple grew paſſionately fond of it; to this ſucceeded what we now call the cou 
of canon IO. 5 CE OTE 
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CHAP. X. 


The ſame Subject᷑ continued. 
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EVERAL capitularies were added to the law of the Book 


Lombards, as well as to the Salic and Bava- 
nan laws. The reaſon of this has been a matter of enquiry: 
but it muſt be ſought for in the thing itſelf. There were ſeveral 
forts of capitularies. Some had relation to political govern- 
ment, others to ceconomical, moſt of them to eccleſiaſtical 
polity, and ſome few to civil government. Thoſe of the laſt 
ſpecies were added to the civil law, that is, to the perſonal 
laws of each nation; for which reaſon it is ſaid in the capi- 


tularies, that there is nothing ſtipulated (e) therein contrary (c) See the 


XXVIL 
Chap. 10, 


to Roman law. In effect, thoſe capitularies regarding ceco- edic of 
nomical, eccleſiaſtical, or political government, had no rela- rok ark, 


tion to that law; and thoſe concerning civil government 
had reference only to the laws of the barbarous people, which 
were explained, amended, enlarged, or abridged. - But the 
adding of theſe capitularies to the perſonal laws, occaſioned, I 
imagine, the negle& of the very body of the capitularies 
themſelves : in times of ignorance, the abridgment of a work 
often cauſes the loſs of the work itſelf. 


E 8a 
CH AP: X. 


Other Cauſes of the Diſuſe of the Codes of Barbarian Laws 
as well as of the Roman Law, and of the Capitularies. 


H E N the German nations ſubdued the Roman em- 
t pire, they learnt the uſe of writing ; and, in imita- 
tion of the Romans, they wrote down their own uſages“, 
and digeſted them into codes. The unhappy reigns which 
followed that of Charlemaign, the invaſions of the Normans, 
and the civil wars, plunged the conquering nations again into 


This is expreſly ſet down in ſome preambles to theſe codes; we even find 
in the laws of the Saxons and Friſians different regulations, according to the 
different diſtricts. To theſe uſages were added ſome particular regulati 
— to the exigency of circumſtances; ſuch were the ſevere laws againſt the 

axons. | | 


the 
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BOOK the darkneſs out of which they had emerged: fo that readins 
— and writing were quite neglected. Hence it is, that in 
. r. France and Germany, the written laws of the Barbarians, 
| as well as the Roman law, and the capitularies, fell into 
oblivion. The uſe of writing was better preſerved in Italy, 
where reigned: the popes and the Greek emperors; and where 
there were flouriſhing cities, which enjoyed almoſt the oh] 
commerce in thoſe days. To this neighbourhood of Italy it 
was owing, that the Roman law was better preſerved in the 
provinces of Gaul, formerly ſubject to the Goths and Bur. 
gundians; and ſo much the more, as this law was there 3 
territorial inſtitution, and a kind of privilege. It is probable, 
that the diſuſe of the Viſigoth laws in Spain proceeded from 
the want of writing; and by the loſs of ſo many laws, 

cuſtoms were every where eſtabliſhed. 
Perſonal laws Zn to the ground. Compoſitions, and 
; what they call Freda*, were regulated more by cuſtom than 
by the text of theſe laws. 'Thus, as in the eſtabliſhment of 
the monarchy they had paſſed from German cuſtoms to 
written laws; ſome ages after, they came back from written 

1was to unwritten cuſtoms, = 


CHAP. XII. 


of local C uſtoms. Revolution of the Laws of barbarous natizns 
| as well as of - the Roman Law. 
Chap. 12. 
(d) Pre- | 8 | 
face to 'Y ſeveral monuments it appears, that there were local 


_— | cuftoms, fo early as the firſt and ſecond tace. We find 


.) Law of mention made of the cy/fom 4 the place (d), of the ancient uſagt 
the Lom- (e), of the cuſtom, (V, of the laws (g), and of the cuſtoms. It 
( has been the opinion of ſome authors, that what went by the 
tit. 38. nanie of cuſtoms were the laws of the barbarous nations, and 
8 3. what had the appellation of law were the Roman inſtitutes. 

Law of This cannot poſſibly be. King Pepin (5) ordaitied, that 
— me Wherever there ſhould kappen to be no law, cuſtom fhould 
book 2. be complied with; but that it ſhould never be preferred 

zit. 4. 5 6. to the law. Now, to pretend that the Roman law was pre- 

Hirter, lerred to the codes of the laws of the Barbarians, is ſubvert 

(5) Law of USO Ks | 

the Lom- * Of this I ſhall ſpeak elſewhere, ef 

bards, 

book 2, ** 
tit, 41. $6 | | BY 


it 


OF.LAW S. 


ag all monuments of antiquity, and eſpecially thoſe 
of Barbarian laws, which conſtantly affirm the contrary, 

80 far were the laws of the barbarous nations from 
ting thoſe. cuſtoms, that it was theſe very laws, as 
perſonal inſtitutions, which introduced them. The Salic 
nu, for inſtance, was a perfonal law; but generally, 


ar almoſt generally, in places inhabited by the Salian . 


Franks; this Salic law, how perſonal ſoever, became, in 
reſpect to thoſe Salian Franks, a territorial inſtitution, ' and 
was perſonal o 5 in regard to thoſe Franks who lived elſe- 
chere. Now, if feveral Burgundians, Alemans, or even Ro- 
nans, ſhould happen to have frequent diſputes, in a place 
where the Salic law was territorial, they muſt have been de- 
termined by the laws of thoſe people; and a great number 
of deciſions agreeable to ſome of thoſe laws mult have intro- 
luced new cuſtoms into the country. This explains the con- 
titution of Pepifi. It was natural that thoſe cuſtoms ſhould 
iffet even the Franks, who lived on the ſpot, in caſes not de- 
aded by the Salic law but it was not natural that they ſhould 
nerail over the Salic law itſelf, | 

Thus there were in each place an * eſtabliſhed law and re- 
ceired cuſtoms which ſerved as a ſuplement to that law when 
hey did not contradict it. 

They might even happen to ſupply a law that was no way 
territorial: and to continue the ſame example, if a Burgun- 
dan was judged by the law of his own nation, in a place 
shere the Sahic law was territorial, and the caſe happened 
not to be explicitly mentioned in the very text of this law, 
here is no manner of doubt but jud 
aſſed upon him according to the èuſtom of the place. 

In the reign'of king Pepin, the cuſtoms then eſtabliſhed 
ad not the ſame force as the laws ; but it was not long be- 
fore the laws gave way to tlie cuſtoms. And as new r 
ions are generally remedies that imply a preſent evil, it may 
vell be imagined that ſo early as Pepin's time, they began to 
nefer the cuſtoms to the eſtabliſhed laws. 

What has been ſaid, ſufficiently explains the manner in 
vhich the Roman law began ſo very carl 0 become terri- 
torial, as may be ſeen in the edict of Piſtes; and how the 


Gothic law continued ſtill in force, as appears by — — 0 65 see 
(i 


Ee" 


of Troyes (i) above-mentioned. The Roman was — the 
general perſonal law, and the Gothic the particular per- 
onal law 3 conſequently the Roman ' kw was terri- 
tohal. But how came it, ſome will aſk, that the perſo- 
nal laws of the Barbarians fell every where into diſuſe, 


while the Roman law was continued as à territorial inſtitu- 
tion 


ent would have been 
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BOOK tion in the Viſigoth and Burgundian provinces ? I anſwer, 
XXVIll. that even the Roman Law had very near the ſame fate 23 
Clap. 13. the other perſonal inſtitutions : -otherwiſe we ſhould ſtil 
have the Theodiſian code in thoſe provinces where the Ro. 

man law was territorial, whereas we have the inſtitutes 

of Juſtinian. Thoſe provinces retained ſcarce- any thing 

more than the name of the country under the Roman, or 

written law; than the natural affection which people have 

for their on inſtitutions, eſpecially when they conſider them 

as priviliges; and a few regulations of the Roman law 

which were not yet forgotten. 'This was however ſufficient 

to produce ſuch an effect, that when Juſtinian's compliment 
appeared, it was received in the provinces of the Gothic and 
Burgundian demeſne as a written law, whereas it was ad- 

mitted only as written reaſon in the ancient demeſne of the 

Franks. | 88 | 


| CH AP.” An. 


Difference between the Salic Law or that of the Salian Franks, 
. and that of the Ripuarian Franks and other barbarous Na- 
Hons.” 1 


Ss & *% 


THE Salic. law did not allow of the cuſtom ,of ne- 

1 gative proofs ; that is, if a perſon brought a demand 
or charge againſt another, he was-obliged by the Salic law to 
prove it, and it was not- ſufficient for the accuſed to 
deny it; which is agreeable to the laws of almoſt all na- 
tions, , CG & | -. 237 Ba 547 FEE . 4) 

The law of the Ripurian Franks kad quite a different 
ſpirit *; it was contented with negative proofs, and the per- 
ſon againſt whom a demand or accuſation was brought, 
might clear himſelf, in moſt caſes, by ſwearing, in conjunc- 
tion with a certain number of witneſſes, that he had not com- 

(4) Law of mitted the crime laid to his charge. The number (I), of 
ne Ripua- yitneſſes who were obliged to ſwear, increaſed in proportion 
Tians, tit, 8 : . - - 

6, 3, 8, to the importance of the affair; ſometimes it amounted to 

and others, (/) ſeventy-two. ,. The laws of, tne Alemans, Bavarians, 
( Ibid, Thuringians, Friſians, Saxons, Lombards, and Burgun- 


— — 12, dians, were formed on the ſame plan as thoſe of the 


Chap. 13. 


Ripurians. 21 Hh N 1 


0 This. relates to | t Tacitus ſays that the Germans had general and 
Nu d ig ; . 785 0 8 


30 * 


J obſerved, that the Salic law did not allow of negative BOOK 
roofs. There was * one caſe, however, in which they were — 
allowed 3 but even then they were not admitted alone, and EI 
without the concurrence of poſitive proofs. The plaintiff 
u cauſed witneſſes to be heard, in order to ground his ac- () See the 
ton; the defendant produced alſo witneſſes of his fide z and 7% tit. 
the judge was to come at the truth, by comparing theſe teſti- rg a 
monies}. This practice was vaſtly different from that of the Sales. 88 
Ripuarian, and other barbarous laws, where it was cuſto- 
mary for the party accuſed to clear himſelf, by ſwearing he 
vas not guilty, and by making his relations alſo ſwear that 
he had told the truth. "Theſe laws could be ſuitable only to 
people remarkable for their natural ſimplicity and candor z 
we ſhall ſee preſently that the legiſlators were obliged to take 


proper methods to prevent their being abuſed. 


CH AP. XIV; 
| Another Difference. 


HE Salic law did not admit of the trial by combat; Chap. 14. 
though it had been received by the laws of the Ripua- 
rians (u), and of almoſt all (o) the barbarous nations. To me (9) Tit. 34, 
it ſeems, that the law of combat was a natural conſequence, tit. 57+ 9 2 
ind a remedy of the law which eſtabliſhed negative proofs. 0 _ * 
When an action was brought, and it appeared that the de- note under. 
ſendant was going to elude it by an oath, what other remedy neath. 
vis left to a military man g, who ſaw himſelf upon the point 
being confounded, than to demand ſatisfaction for the in- 
jury done to him; and even for the attempt of perjury? 
The Salic law, which did not allow the cuſtom of negative 
roofs, neither admitted nor had any need of the trial by 


umbat: but the laws of the Ripuarians (p) and of the other (4) See 


* It was when an accuſation was brought againſt an Antruſtio, that is, the 
king's vaſſal, wh6 was ſuppoſed to be poſſeſſed of a greater degree of liberty. 
dee tit, 76. of the Pactus legis Salicæ. 

+ According to the practice now followed in England 

t This ſpirit appears in the lay of the Ripuariang, tit. 59, $ 4, and tit. 67, 
ſs, and in the Capitulary of Lewis the Debonnaire, added to the law of the 


Ripuarians in the year 803, art. 22, 


barbarous 
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BOOK barbarous nations *, who had adopted the practice of 
2 Gon proofs, were obliged to eſtabliſh the trial by com. 
Whoever will pleaſe to examine the two famous regu of 

tions + of Gundebald king of Burgundy concerning this ſub- 

je, will find they are derived from the very nature of the 

thing. It was neceflary, according to the language of the 
Barbarian laws, tg reſcue the oath out of the hands of a per. 1 
ſon who was going to abuſe it. 1 5 | 
Among the Lombards, the laws of Rotharis admitted of Ne 
caſes, in which a man who had made his defence by oath, Wyat: 
ge ſhould not be ſuffered to undergo the fatigue of a duel. This Wyart 
— 18. cuſtom ſpread itſelf farther : (2) we fhall preſently ſee the 
towards miſchiefs that aroſe from it, and how they were obliged ty 

the end. return to the ancient practice. | | 


EH AT, 
A Reflection. 


Chap. 15. Do not pretend to deny, but that in the changes made in 
che code of the Barbarian laws, in the regulations added 
to that code, and in the body of the capitularies; it is poflible 
to find ſome paſſages where the trial by combat is not a con- 
ſequence of the negative proof. Particular circumſtances 
might, in the courfe of many ages, give riſe to particular 

laws. I ſpeak only of the general ſpirit of the laws of the 
Germans, of their nature and origin; I ſpeak of the ancient 
cuſtoms of thoſe people, that were either hinted at or eſta- 
bliſhed bythoſe laws; and this is the only matter in queſtion. 


The law of the Friſians, Lonibirds, Bavarians, Saxons, Thuringians, 
and Burgundians, | PET : | 

+ In the law of the Burgundians, tit. 8, $ 1 and 2, on criminal affairs; 
and tit. 45, which extends alſo to civil affairs.” See alſo the law of the Thu- r 
ringians, tit. I, Q 31, tit. 74 6, and tit. 8, and the law of the Alemans, tit. 
89, the law of the Bavarians, tit. 8, chap. 2, $ 6, and chap. 2, F 1, and tit, 
9, chap. 4, $ 4, the law of the Friſians, tit. 11, 5 3, and tit. 14, $ 4, the law of leſs 
the Lombards book 1, tit. 32. $ 3. ann ban 35+ $ 1: and book 2, tit. 35. 5 . ant. 


» What 
oH Ar. “* 
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CHAP. XVI. 


ne Ordeal er Trial by boiling Water eftabli by the 
J Salic Law. : of 


HE Salic law * allowed of the ordeat or trial by boiling ; O O R 
water; and as this trial was exceſſively cruel, the law XXVII. 
7) found an expedient to ſoften its rigor. It permitted the cor * 
xcrſon who had been ſummoned to make the trial by boiling E 
Path, , to ranſom his hand, wich the conſent of the adverſe 
This party. The accufer, for a particular ſum determined by the 
the Wh, might be ſatisfied with the oath of a few witneſſes, de- 
d to Mearirg that the accuſed had not committed the crime. 
This was a particular cafe, in which the Salic law admitted 
of the negative 
This trial was a thing privately agreed upon, which the 
h only, bu: did not ordain. The law gave a par- 
tcdlar indemnity to the aceuſer, who would allow the ac- 
acuſed to make his defence by a negative proof: the plain- 
tif was at liberty to be fatished with the oath of the de- 
fendant, as he was at Hberty to forgive him the injury. 
The law (e) contrived a medium, that before ſentence ( bid tit. 
piled, both parties, the one through fear of a terrible trial, 56. 
tte other for the ſake of a ſmall indemnity,” ſhould terminate 
their diſputes; and put an end to their animoſities. It is plain, 
that when once this negative proof was over, nothing more 
ms requiſite 5 and, therefore, that the practice of legal duels 
would not be a conſequence of this particular regulation of 
the Salic law. 


— TIE 
Cc H A P. XVIL 


Portale; Notions of our Anceſtors. 


The- T is aſtoniſhing that our anceſtors ſhould rcft the honor, n 
4tit, fortune, and life of the ſubject, on things that depended © hg 
aw of les on reaſon than on hazard; and that they ſhould inceſ- 
$2 aatly make uſe of proofs incapable of conv icting, and 
at had no manner of connexion either with innocence 


or guilt. 
1 Ry 
® Ae alſo ſome other laws of the Barharizns, 


'The 
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BOOK The Germans who had never been ſubdued®, enjoyed 2 
XVIII. exceſſive independence Different families waged war+ wig 
Chap» 15. each other, to obtain ſatisfaction for murders, robberies, 0 
affronts. This cuſtom was moderated, by ſubjeCting thei 
hoſtilities to rules; it was ordained that they ſhould be n 


longer committed but by the direction and under the eye f 
of the magiſtrate. This was far preferable to a general II 
cence of amoying each other. _ the 
As the Turks in their civil wars look upon the firſt victor pe 
as a deciſion of heaven in favor of the victor ; ſo the inhah 
tants of Germany in their private quarrels, conſidered bon 
event of a combat as a decree of Providence, ever attentiy oil 
to puniſh the criminal or the uſurper. | ate 
* Tacitus informs us, that when one German nation intende; perl 
to declare war againſt another, they looked our for a priſone 20 
who was to fight with one of their people, and by the ever =_ 
they judged of the ſucceſs of the war. A nation who believe who 
that public quarrels could be determined by a ſingle comb; - 
might very well think that it was proper alſo for decidin of F 
the diſputes of individuals. * 
() Law of Gundebald (), king of Burgundy, gave the greateſt ſanctio * 
che Bur- to the cuſtom of legal duels. The reaſon he aſſigns for thi 1 
gundians, ſanguinary law, is mentioned in his edict. I is, ſays he, he 
chap. 45- order to prevent our ſubjeftr from atteſting by oath, what they a 11 
not certain of, nay, what they know to be falſe. Thus, while th 
( See the clergy () declared that an impious law which permitted co = 
Works of bats 3 the Burgundian kings looked upon that as a facr 5 
Agobard. legious law, which authorized the taking of an oath. ; b 
I be trial by combat had ſome reaſon for it founded on ei 1 
perience. In a military nation, cowardice ſuppoſes othꝗ 
vices; it is an argument of a perſon's having deviated fro w 
the principles of his education, of his being inſenſible of h. 
nor, and of having refuſed to be directed by thoſe maxi 5 
which govern other men; it ſhews, that he neither fea 11 
their contempt, nor ſets any value upon their eſteem. Me N 
of any tolerable extraction ſeldom want either the dexteriti T 
requiſite to co-operate with ſtrength, or the ſtrength necc 5 
ſary to concur with courage; for as they ſet a value up 
honor, they are practiſed in matters, without which of + 
prov 


This appears by what Tacitus ſays, Omnibus idem babitus. 

+ Velleius Paterculus, lib, 2, cap. 18. ſays, that the Germans decided 
their diſputes by the ſword. 

t See the codes of Barbarian laws, and in reſpect to lefs ancient time 
Braumanoir on the cuſtom of Zeauvoiſuc. 
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Laor cannot be obtained. Beſides, in a military nation, 
{here ſtrength, courage, and proweſs are eſteemed, crimes 
rally odious are thoſe which ariſe from fraud, artifice, and 
cunning, that is, from cowardice. 

With regard to the trial by fire, after the party accuſed had 
put his hand on a hot iron, or in _— water, they wrapped 
he hand in a bag, and ſealed it up: if after three days there 
peared no mark, he was acquitted. Is it not plain, that 
mongſt people inured to the handling of arms, the impreſ- 
jon made on a rough or callous ſkin by the hot iron, or by 
joiling water, could not be ſo great, as to be ſeen three days 
iter? And if there appeared any mark, it ſhewed that the 

tſon who had undergone the trial was an effiminate fellow. 
Dur peaſants are not afraid to handle hot iron, with their cal- 
bus hands, and with regard to the women, the hands of thoſe 
who worked hard, might be very well able to reſiſt hot iron. 
The ladies* did not want champions to defend their cauſe ; 
ind in a nation where there was no luxury, there was no 
middle ſtate. 
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XXVIn 
Chap. 17 


By the law of the (x) Thuringians, a woman accuſed of (x) Tit- 14. 


4 was condemned to the trial 75 boiling water, only 
when there was no champion to defend her; and the law of 
the (y)) Ripuarians admits of this trial, only when a perſon 


(y) Chap. 


had no witneſſes to appear in his juſtification. Now a wo- . 5 f. 


man, that could not prevail upon any one relation to defend 
her cauſe, or a man that could not produce one fingle witneſs 
to atteſt his honeſty, were, from thoſe very circumſtances, 
ſuſiciently convicted. | 

I conclude therefore, that under the circumſtances of time 
in which the trial by combat, and the trial by hot iron, and 
boiling water obtained, there was ſuch an agreement be- 
tween thoſe laws and the manners of the people, that the 
aws were rather unjuſt in themſelves than productive of in- 
juſtice, that the effects were more innocent than the cauſe, 
that they were more contrary to equity than prejudicial to its 
nghts, more unreaſonable than tyrannical. 


* See Beaumanoir on the cuſtom of Beauvoiſr, chap. 61, See alſo the law 


hey Angli, chap. 14. whtre the trial by boilng water is only a ſubſidiary 


CHAP. 
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CHAP. XVIIL 
In what manner the Cuſtom of judicial Combats gained Ground, 


8 ROM Agobard's letter to Lewis the Debonnaire, | 
Chap. 18. | might be interred, that the cuſtom of judicial combat 
was not eſtabliſhed among the Franks; for after havin 
repreſented to that prince the abuſes of the law of Gunde 
bald, he deſires * that private diſputes ſhould be decided in in 
Burgundy by the law of the Franks. But as it is well known 
from other quarters, that the trial by combat prevailed at 
that time in France, this has been the cauſe of fome 
plexity. However, the difficulty may be folved by wha 
have faid ; the law of the Salian Franks did not allow of this 
kind of trial, and that of the Ripuarian Franks (z) did. 
(z) See this But, notwithſtanding the clamors of the clergy, the 
kw, tit. cuſtom of judicial co: bats gained ground continually in 
= BY France; and I ſhall preſently make it appear, that the clergy 
67.55. themſelves were in a great meaſure the occaſion of it. 
Is is the Law of the Lombards that furniſhes us with this 
proof. ec There has heen long ſince a deteſtable cuftom introduced, 
(a) Law of © (ſays the preamble to the conſtitution of Ca) Otho II.) this 
the Lom- ©« 1s, that it the title to an eſtate was ſaid to be falſe, the 
bards, perſon who claimed under that title made oath upon the 
book 2. « goſpels that it w 1 d without any farth 
th; 05. goſpels that it was genuine; and without any farther 
chap. 34. © judgment he took poſſeſſion of the eſtate : ſo that they 
„ who would perjure themſelves, were ſure of gaining ther 
e point.” The emperor Otho I. having cauſed himfell to 
% The be crowned at Rome (6) at the very time that a council was 
year 962. held there under pope John XII. all the lords + of Italy 
repreſented to that prince the neceſſity of enacting a law to 
reform this horrid abuſe. The pope and the emperor 
were of opinion, that the affair ſhould be referred to the 
council, which was to be ſhortly held t at Ravenna. There 
the lords made the ſame repreſentations, and repeated their 
inſtances ; but the affair was put off once more, under pre- 


tence of the abſence. of particular perſons. When Otho II. 


# C. f plærerei hs noſtra ut cot transferret ad leger: 3 
+ As Haliæ procerihus eft proclamatum, ut imperator ſanTus, mutats 12 facins 
ad, gau Ceftrucret. Law of the Lombard:, book 2. tit. 55. chap 
2 I: was held in the vear 967, in the preſegce of pope John X1 Xin. and of 
me Emperor Otho I, 


and 
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d Conrade king of Burgundy arrived in Italy, they had a 
.caference at Vernoa + with the Italian lords ; and at their 
repeated remonſtrances, the emperor, with their unanimous 


.onſent, made a law, that whenever there happened any diſ- * 


qutes about inheritances, and one of the parties inſiſted upon 
he legality of his title, and the other maintained its being 
alſe, the affair ſhould be decided by combat; that the ſame 
ule ſhould be obſerved in conteſts relating to fiefs ; and that 
he clergy ſhould be ſubject to the ſame law, but ſhould fight 
by their companions. Here we ſec, that the nobility inſiſted 
on the trial by combat, becauſe of the inconveniency of the 
noof introduced by the clergy ; that notwithſtanding the 


camors of the nobility, the notoriouſneſs of the abuſe 


which called out loudly for redreſs, and the authority of 
Ocho who came into Italy to ſpeak and act as maſter, ſtill the 
cergy held out in two councils ; in fine, that the joint con- 
currence of the nobility and princes having obliged the 
dergy to Re the cuſtom of judicial combats muſt have 
been conſidered as 3 privilege of the nobility, as a ba- 
ner againſt injuſtice, and as a 8 of property, and from 
that very moment this cuſtom muſt have gained ground. 
This was effected at a time when the power of the emperors 
wasgreat ; and that of the popes inconhderable ; at a time 
when the Othos came to revive the dignity of the empire in 
Italy, 00s + 

[all make one reflection, which will corrohorate what 
has been above ſaid, namely, that the cuſtom of negative 
proofs produced that of judicial combats. 'The abuſe com- 
pained of to the Othos, was that a perſon who was charged 
vith having a falſe title to an eſtate, defended himſelf by a 
negative proof, declaxing upon the goſpels it was not falſe. 
What was it they did to reform this abuſe ? They revived 
be cuſtom of judicial combats. 

I was in a hurry to ſpeak of the conſtitution of Otho II, 
n order to give a clear idea of the diſputes between the 
ergy and the laity of thoſe times, There had been indeed 
: conſtitution of || Lotharius I. of an earlier date, who upon 
he ſame complaints and diſputes, being deſirqus of ſecuring 


8 Otho the Second's uncle, ſon to Rodolphus, and king of Transjurian 
u gundy. 

f In the year 988, ä | 

Cum in boc ab omnibus imperiales aures pulſarentur. Law of the Lombards, 
bock 2. tit. 55. chaps. 34. : ; 

| In the law of the Lombards, book 2. tit. 55. $ 33. In the copy which 
Mæarrur reade uſe of, it is attributed to the emperor Guido, 
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XXVII. 
Chap. 18. 
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30 O the juſt poſſeſſion of property, had ordamed, that the notary 

Ginp. 18. ſhould make oath that the deed or title was not forged ; and 

if the notary ſhould happen to die, the witneſſes thould be 

ſworn who had ſigned it. The evil however ſtill conti. 

nued, till they were obliged at length to have recourſe to the 

remedy above-mentioned. 10 

222 Before that time, I find, that in the general aſſemb ies held Wa; 

Lombards by Charlemaign, the nation repreſented to him (c), that in Wi 

book 2. the actual ſtate of things it was extremely difficult, but that her 

ut. 55. F either the accuſer or the accuſed muſt forſwear themſelves ; Wh 

29 and that for this reaſon it was much better to revive the Judi 
cial combat z which was accordingly done. 

The uſage of judicial combats gained ground among the 
Burgundians, and that of an oath was limited. Theodoric 
king of Italy ſuppreſſed the ſingle combat among the Oſtro. Weſt 

oths ; and the laws of Chaindaſuinthus and Receſſuinthus 
Pemed as if they would aboliſh the very idea of it. But 
theſe laws were ſo little reſpected in Narbonne Gaul, that 
they looked upon the legal duet as a privilege of the Init 
Goths *. | y cout 

The Lombards who conquered Italy, after the Oſtrogoths 

had been deſtroyed by the Greeks, introduced the cuſtom of 
Y See in Judicial combat into that country; but their firſt laws gave Mite t 
the law of a check to it (d). Charlemaign (e), Lewis the Debonnaire, been 
_ _ and the Othos, made diverſe 2 conſtitutions, which 
book x, we find inſerted in the laws of the Lombards, and added 
tit. 4. and to the Salic laws, whereby the practice of legal duels, at firſt Nen 
tit. 9. $23-in criminal, and afterwards in civil caſes, obtained a greater 
— extent. They knew not what to do. The negative proof It in 
$ 4. and 5. by oath had its inconveniencies ; that of legal duels had its 
and tit. 55 inconveniencies alſo; hence they often changed, according 
$ 2 voy as the one or the other affected them moſt. | 
gulations of On the one hand, the clergy were pleaſed to fee, that 
Rotharis ; in all ſecular affairs, people were obliged to have recourſe to 
and in P the altar ; and on the other, a haughty nobility were fond 
Late pran. Of maintaining their rights by the ſword. 
dus. | 
(e) Ibid. J. palatio guspue, Bera comes Barcinonenfit, cum impeteretur a quoquam duni a 
book 2. tit, i infedelitatis argueretur, cum codem ſecundum legem propriam, utpote quia utergue | 
$5+Y 23. Gothuz erat, equeſiri -prelic congreſſus . & vici. The anonymous author . v 

the life of Lewis the Debonaire. | 9 85 

+ The judicial oaths were made at that time in the churches, and during 

the firſt race of our kings there was 2 chapel ſet apart in the royal palace for * 

the affairs that were to be thus decided. See the Formulas of Marculfus, 

book f. chap. 38. The laws of the Ripuarians, tit, 89. 4 4. tit, 65.5 5. The 7 

2 " + tia Tours; and the Capitulary of the year 803. added to WF VOL, 
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1 ſhould not have it infer red, that it was the clergy who BOOK 


iota 
3 1 atrodueed the cuſtom ſo much complained of by the nobi- prob 
ld be lity. This cuſtom was derived from the ſpirit of the Bar- 3 


ian laws, and from the eſtabliſhment of negative proofs. 

But a practice that contributed to the impunity of ſuch. a 

zumber of criminals, having given ſome people reaſon to 

ink it was proper to make uſe of the ſanctity of thechurches, 

in order to ſtrike terror into the guilty, and to intimidate 
herjuries, the clergy maintained this. uſage, and the practice 

dich attended it; for in other reſpects they were abſolutely 

xerſe to negative proofs. We find in Beaumanoir (//, that (/) Chap: 
his kind of proof was never allowed in ecclefiaſtic courts ; 3: P*8* 
hich contributed greatly, without doubt, to its ſuppreſſion, © © 

nd to weaken, in this reſpect, the regulation of the codes 

of the Barbarian laws. | = 

This will convince us more ſtrongly of the connexion be- 


But Mivcen the uſage of negative proofs, and that of judicial com- 
that rats, of which I have ſaid ſo much. The lay tribunals ad- 


nitted of both; and both were rejected by the - ecclebaſtic 
courts. 


roths MW In chuſing the trial by duel, the nation followed its mili- 
m of tay ſpiritz tor while this was eſtabliſhed as a divine deciſion 


the trials by the croſs, by cold or boiling waters, which had 
deen alſo regarded in the ſame light, were aboliſhed. 

Charlemain ordained, that if any difference ſhould ariſe 
etween his children, they ſhould be termidated by the judg- 
ment of the croſs. Lewis the Debonnaire * confined this 
agment to eccleſiaſtic affairs; his ſon Lotharius aboliſhed 
tin all caſes : nay, he ſuppreſſed + even the trial by cold 
vater. | 
do not pretend to ſay, that at the time when ſo few 
ages were univerſally received, theſe trials were not re- 
ned in ſome churehes ; eſpecially as they are mentioned 
n a charter (g) of Philip Auguſtus : but I affirm, they were ) in the 
ery ſeldom practiſed. Beaumanoir (5), who lived at the year 1200. 
ime of 8. Lewis, and a little after, enumerating che dif- (cen 
frrent kinds of trial, mentions that of judicial combat, but ie, 
ta word of the others. | | | | chap. 3% 


or BY + we find his conſtitutions inſerted in the law of the Lombards, and at the 


ring ad of the Salic las T7 , | 
. la 2 conſtitution inſerted in the law of the Lombards, bock 3. tit. 55. | 
zu | a rn 


1 a - - 
. 
= 
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5 2 this 

CHAP. XIX eee 

; ler 

A new Reaſon of the Diſuſe of the Salic and Roman Lau a dn. 
TE, alſo of the Capitularies. » he 
n. 


; the diſuſe of the Salic and Roman laws, as alſo of the car 
* pitularies ; here I ſhall add, that the principal cauſe wa at 
the great extent given to judiciary combats. 

As the Salic laws did not admit of this cuſtom, they he. 
came in ſome meaſure uſelefs, and fell into oblivion. In like 
manner, the Roman laws, which alſo rejected this cuſton, 
were laid aſide : their whole attention was then taken 
up in eſtabliſhing the law of judicial combats, and in forming 
a proper digeſt of the ſeveral cafes that might happen on 
thoſe occaſions. 'The regulations of the Capitularies became 
Hkewife of no manner of ſervice. Thus it is, that fuch a nun. NN 
ber of laws loſt all their authority, without our being able 
to tell the preciſe time in which it was loſt ; they fell into ri 
oblivion, and we cannot find any others that were fubſtituted at 


BOOK J HAVE already mentioned the reaſons that occofioned batt 


in their place. | | 2W 
Such a nation had no need of written laws; hence its writ. hz 
ten laws might very eaſily fall into diſuſe. | thre 


If there happened to be any diſputes between two partie, {Wvoi 

they had only to order a ſingle combat. For this no great 
knowledge or abilities were requiſite. 

All civil and criminal actions are reduced to facts. It i 

upon theſe facts they tought, and not only the ſubſtance of 

O Chap. the affair, but likewiſe the incidents and imparlances were 

pwr decided by combat, as Beaumanoir (i) obſerves, who pro- 

310. duces ſeveral inſtances. - 

| {) Charter I find that towards the commencement of the third race, 

; e in the juriſprudence of thoſe times related entirely to perſonal 

"the year quarrels, and was governed by the point of honor. If the 

1145, in judge was not obeyed, he inſiſted upon ſatisfaction from the 

the col perſon that contemned his authority. At Bourges, (I) the 


_— provoſt had ſummoned a perſon, and he refuſed to come: 


(7) Ibid. his way of proceeding was, to tell him, I ſent for thee, and 
(=) Charter « hoy didſ not think it worth thy while to come ; I demanl 
of Lewis © therefore ſatisfattion for this thy contempt.” Upon which thi 
in 1188, in fought. Lewis the Fat reformed this cuſtom (/). 

p The cuſtom of legal duels prevailed at (n) Orleans, eve! 


lection of; | . 
Ora ia e in all demands of debt. Lewis the Young declared, = 
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tis cuſtom ſhould take place only when the demand ex- BOOK 

xed five ſous. This ordinance was a local law; for in St. ned I. 
is's time (n) it was ſufficient that the value was more (, = 9 

* 5 05 

dan twelve deniers. Beaumanoir (o) heard a gentleman of Beauma- 

he law affirm, that formerly there had been a bad cuſtom in noir, chap. 


rance, of hiring a champion for a certain time to fight their = Pag. 


Gones Mhattles in all cauſes. This ſhews that the uſage of a judi- () See the 

of the Miciary combats muſt have had at that time a prodigious —— 

e Was extent. | cap. os, 
1 « pag. 203. 

n like 

ow CH AP. XX. 

taken | 

ming 1 5 

en on Origin of the Point of Homer 

*came | | | . 

num. E meet with in wine enigmas in the codes of Chap. 20. 

able the laws of the Barbarians. The law of {p) the ( Addi- 

into Frihans allows only half a ſou in compoſition to a perſon — of 

tuted that had been beaten with a ſtick; and yet for ever ſo fmall jemari 


: wound it allows more. By the Salic law, if a freeman tit. 5. 
ave three blows with a ſtick to another freeman, he paid 
three ſous ; if he drew blood, he was puniſhed as if he had 
wounded him with ſteel, and he paid fifteen ſous : thus the 
puniſhment was proportioned to the greatneſs of the wound. 
The law of the Lombards [q) eſtabliſhed different compoſi- () Book x. 
tions for one, two, three, four blows; and ſo on. At pre- tit. C 5 3. 
ſent,, a ſingle blow is equivalent to a hundred thou- 
an d. . 4 ! . q 

The conſtitution of Charlemain inſerted in the law (r) of (-) Book 2. 
the Lombards, ordains, that thoſe who were allowed the tit. 5. f 23. 
mal by combat, ſhould, fight with baſtons. Perhaps this 
mas out of regard to the clergy ; or probably, as the uſage of 
kgal duels gained ground, they wanted to render them leſs 
languinary. The capitulary of“ Lewis the Debonnaire, 
the allows the liberty of chuſing to fight either with the ſword 
me : {Wor baſton. In proceſs of time none but bondmen fought 
ant vith the baſton 3 xd | 70 0) See 
n Here I ſee the firſt riſe and formation of the particular ar- Beaums- 
they I icles, of our point of honor. The accuſer began with de- noir, chap. 

caring in the preſence of the judge, that ſuch a perſon had 00. Page 


that Added to the Salic lay in 819. 


Nn 2 committed 
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B O O K committed ſuch an action; and the accuſed made anſwer, _ 


XXVII. that he lied (f); upon which the judge gave orders for the 
F duel. It became — an eſtabliſhed — that whenever x be 
_ had the lye given him, it was incumbent on him to 
t. ; 
(u) See a a man's declaring he would () fight, he could not 
Beauma. afterwards depart from his word; if he did, he was con. 
noir, chap. demned to a penalty. Hence this rule enſued, that whene. 
3- Pag. 25. ver a perſon had engaged his word, honor forbad him to 
pt | RR 

Gentlemen fought one another on horſeback, and armed 
at all points; villains + fought on foot, and with baſtong, 
Hence it followed that the baſton was looked upon as the in. 
ſtrument of inſults and affronts 3 t becauſe to ſtrike a man 

_ with it, was treating him like a villain. 
None but villains fought. with their || faces uncovered 
ſo that none but they could receive a blow on the face: 
Therefore a box on the ear became an injury that muſt be 
Expiated with blood, becauſe the perſon = received it, had 
been treated as a villain. 
The ſeveral people of Germany were no leſs ſenſible than 
we, of the point of honor; nay, they were more ſo. Thus 
the moſt diſtant relations took a very conſiderable ſhare to 
themſelves in every affront, and on this all their codes are 
{x ) Bock 1. founded. The law (x) of the Lombards ordains, that, whoſo- 
: tit. 6.4 1. ever goes attended with ſervants to beat a man by ſurpriſe, 
. in order to load him with ſhame, and to render him ridicu- 
1 1ous, ſhould pay half the compoſition which he would owe 
0) Book 1. if he had killed him (y) 3 and if through the ſame motive 

- it. 6.52. he tied or bound him, he would pay three quarters of the 


* ſame compoſition. | 
> | Let us then conclude that our forefathers were extremely 
* N ſenſible of affronts ; but that affronts of a particular kind, ſuch 
_ 8 as being ſtruck with a certain inſtrument on a certain partot 
the body, and ina certain manner, were as yet unknown to ho 
| 42440 7 AID WE ti 
__ ee in regard to the arms of the combatants, Beaumanoir chap. 61. pay 5 
| 308. and chap. 64. pag. 328. | ] 
| + Ibid, chap. 64. pag. 328. See alſo the charters of B. Aubin of Anjouſſſ but 
quoted by Galland, pag. 263. bre. 


| "+ Among the Romans it was not infamous to be beaten with a ſtick vi 4 
icbur fuſtium, De tis qui notantur inſumia. ? | 
1 They had only the baſton and buckler. Beaumanoir, cbap. 64. 2 ad 
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m. All his was included in the affront of being beaten, BOOK: 
2 in this caſe the proportion of the exceſs conſtituted: the — 


geatneſs of the outrage. * 
— 2 3 —— 
CHAP. XXL 


213 


{ new Rgffection upon the Point of Honor among the Ger- 
mans. 


T war a infamy, ſays Tacitus (z), among the Ger- len 
[ 3 22.41 buckler 1 bim in r 

r which roaſon after a misfortune of this kind | have wer 
kfiroyed chemielves, Thus the ancient Salic law (a) allows a ak : = 
compoſition of fifteen ſous to any perſon that had been (e) in the 
njuriouſly reproached with having left his buckler behind Po# 
him. Ii Salica. 

When Charlemain * amended the Salic law, he allowed in 
this caſe no more than three ſous in compoſition. As this 
yrince cannot be ſuſpected of having had a deſign to ener- 
nte the military diſcipline, it is manifeſt that ſueh a change 
was owing to that of arms, and that from this change of 
ums a great number of uſages derive their origin. 


— e . ͤ 
f CH AP. XII. 
Of the Manners relative te judicial Combats. 


UR connexions with the fair ſex are founded on the Chap. 22. 
pleaſure of enjoyment; on the happineſs of loving 

ad being beloved; and likewiſe on the ambition of pleaſing 
he ladies, becauſe they are the beſt judges of ſome of thoſe 


hings which conſtitute perſonal merit. This defire 


of pleaſing produces gallantry, which is not love itfelf, 
* the delicate, the N perpetual difſembler of 
ole, 


According to the different circumſtances of every country 
and age, love inclines more to one of thoſe three things than 


* We have hoch the ancient law and that which was amended by this prince, 


* I 
* 
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BOOK to the other two. Now I maintain,-that the prevailing ſpiri Fn 
XXVIil. at the time of our judicial combats, muſt naturally have been jc. 
Chap» 2% that of N | 4 1 
(4, Book 2. I find in the law of the Lombards (5), that if one of the eh 
tit. Ss. two champions was found to have any magic herbs about him, I; Je 
$ 11. the judge ordered them to be taken from him, and obliged £ 
him to ſwear he had no more This law could be 
founded only on the vulgar opinion; it was fear, the ſup. 
poſed contriver of ſuch a number of inventions, that made 
them imagine this kind of preſtiges. As in the ſingle com. 
bats, the . chr a were armed at all points; and as with 
heavy arms, both of the offenſive and defenſive kind, thoſe of 
a particular temper and force were of infinite advantage; 
the notion of ſome champions having inchanted arms, mut 

certainly have turned the brains of a great many people. 
Hence aroſe the marvellous ſyſtem of chivalry. The 
minds of all ſorts of people quickly imbibed theſe extravagant 
ideas. Then it was they had the romantic notions of knight. bat 
errants, necromancers, and of fairies, of winged or intelligent of 

horſes, of inviſible or invulnerable men, of magicians who 

concerned themſelves in the birth and education of great 
perſonages, of inchanted and diſinchanted palaces, of a ner ge. 
world in the midſt of the old one, the uſual courſe of nature WW 4, 
| in 
thi 


being left only to the lower claſs of mankind, - -; 

Knight-errants ever in armour, in a part of the world 
abounding with caſtles, - forts, and robbers, placed all their I 
glory in puniſhing injuſtice, and in protecting weakneſs, W an 
Hence our romances are full of gallantry founded on I gf 
the idea of love, joined to that of. ſtrength and pro- | 
tection, | Wy 

Such was the original of gallantry, when they formed the 

Notion of an extraordinary race of men, who at the fight of 

a virtuous and beautiful lady in diſtreſs, were inclined to er- 
poſe themſelves to all hazards for her ſake, and to eridea- 
your to pleaſe her in the common actions of life, = 
Our romances flattered this deſire of pleaſing and commu: 
nicared to a part of Europe that ſpirit of gallantry, which 
we may venture to affirm was very little known to the 
ancients. | V 
The prodigious luxury of that immenſe city Rome en- 
couraged ſenſible pleaſures. The tranquillity of the plains of 
Greece gave riſe to tender ® and amorous ſentiments. The q 


gs ©. Df 


ee the Greek romances of the middle age. 
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lea of knight-errants, protectors bf the virtue and beauty of BOOK. 
the ſair-ſex, was productive of gal 1 

This ſpirit was continued gr — ape} of tournaments, 9 
which uniting the rights of valor and love, added 1 a con- 


ſderable importance to gallantry 
CHAP. XXIII. | 
Of the Code of Laws on 3 Combats. 


OME perhaps will have a curiolity to ſee this abomina- Chap. 23. 
8 ble cuſtom of judiciary combat reduced to principle, 

to ſind a code of ſuch extraordinary laws. Men, though 
reaſonable in the main, reduce their very preju udices to rule. 
Nothing was more contrary to good ſenſe, than thoſe com- 
bats: anc yet when once this point was laid down, a kind 
of prudential management was uſed in carrying it into ex- 
ecution, 

In order to be thoroughly acquainted with the juriſpru- 
dence of thoſe times, it is neceſſary to read with attention 
are the regulations of St. Lewis, who made ſuch great changes 
ond in the 3 order. Defontaines was cotemporary wi 
heir bat prince umanoir wrote after“ him; and the reſt 
net, bed ince his time. We muſt therefore look tor the 
X 2; 3 practice in the amendmeits that have been made 

it 


* 10d ! 
t of ö p | 
EX - . HAP. XXV. 
lea 9 3 | 
Rules eftabliſhed in the judicial Combat. 
NU- 
ich H EN there happened (c) to be ſeveral accuſers, they chap. 24. 
the were obliged to agree. among themſelves that the (0 Beau- 


action might be carried on by a fingle proſecutor z and if — 


en. they could not agree, the perſon. before whom the action pag. 40, 
of W was brought appointed one of Mem to proſecute the and 41. 
the WM quarrel. 


® In the year 1283, 


© 


bo * 
K 
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® BOOK When (a) agentleman challenged a villain, he was obliged 
; i. to preſent himſelf on foot with buckler and baſton ; but if 
"= (H ibid. he came on horſeback, and armed like a gentleman, they 
1 chap. 64. took his horſe and his arms from him, and ſtripping him tg 
| Pag- 328. his ſhirt, they compelled him to fight in that condition with 
* i the villain. 3 
(e) . Before the combat the (e) magiſtrates ordered three bann 
78. 345. to he publiſhed. Buy the firit the relations of the parties were 
= commanded to retire; by the ſecond the people were warned 
to be ſilent; and the third prohibited the giving any aſſiſtance 
to either of the parties, under ſevere penalties; nay, even an 
pain of death, if by this aſſiſtance either of the combitant 
ſhould happen to be vanquiſhed. | 
The officers belonging to the civil magiſtrate /) guarded 
| Manoir, the liſt or incloſure where the battle was fought ; and in caſe 
1 chap. 64. either of the parties declared himſelf deſirous of peace, they 
Tag. 330. took particular notice of the actual ſtate in which things ſtood 
\ at that yery moment, to the end that they might be reſtored 
| to the ſame ſituation, in cafe they did not come to an accom- © 
(e) Ibid. modation (g). 5 
When the pledges were receiyed either for a crime or for 
falſe judgment, the parties could not make up the matter 
without the conſent of the lord: and when one of the pat- 
ties was overcome, there could be no accommodation with- 
out the permiſſion of the count ?, which had ſome analogy 
to our letters of grace. ven 
But if it happened to be a capital crime, and the lord, cor- 
rupted by preſents, conſented to an accommodation, he 
was obliged to pay a fine of ſixty livres, and the right + he 
had of puniſhing the malefaQor deyolyed to the count. 
There were a great many people inqapable either of offer- 
ing, or of accepting battle. But liberty was given them in 
trial of the cauſe to chuſe a champion; and that he might 
l.aye a ſtronger intereſt in defending the party, in whoſe be- 
half he appeared, his hand was cut off if he loſt the 
| battle r. B OS e 


— — 
— — — 
— - — 
_ 
. 


* 'The great vaſſals had particular privileges. 5 | 

+ Beaumanoir, chap. 64. pag. 330. ſays, he loſt his ipriſdition : theſe 
words in the authors of thoſe days have hot a general {ignification, but a 
guification limited to the affair in queſtion. Defontaines. chapg2T. art. 29. 

t This cuſtom, which we meet with in the capitularies, was ſtill ſubſiſting 
at thetime of Beaumanoir. Sce chap; 6x. pag, 315. a 
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When capital laws were made in the laſt century againſt BOOK 
hels, perhaps it would have been ſufficient to have deprived 2 5 
warrior of his military capacity, by the loſs of his hand? e 
zothing in general being a greater mortiſi cation to mankind 
dan to ſurvive the loſs of their character. | 

When (&) in capital caſes the duel was fought by champi- (5) Beau- 
ans, the parties were placed where they could not behold the due 
battle; each was bound with the cord that was to be ufed 5g. 330. 
this execution, in caſe his champion was overcome. | 

The perſon overcome in battle, did not always loſe the 
— conteſted; if, for inſtance (i), they fought on impar- () Ii 


hace, he loſt only the imparlance, F a — 5 


ded ——— >>> . 

caſe 1 CY TP of rails wp . 

they 

— GHAP. XXV. | 

red | | 
om. Of the Bounds preſcribed to the Cuflom of judicial Combats. 


ifs HEN pledges of battle had been received upon a ci- Chap. 25 
W vil affair of ſmall importance, the lord qbliged the 
nar. Ibarties to withdraw them. ED LE | 
th. If a fact was notorious (+); for inſtance, if a man had (4) bid. 
been aſſaſſinated in the open market-place, then there was chap. 61. 
neither a trial by witneſſes, nor by combat; the judge gave F'=* 308. 
or. lis deciſion from the notority of the fact. 43; _ 
When the court of a lord had often determined after the 239. 
he ame manner, and the uſage was thus known {/), the lord (% Beau. 
refuſed to grant the parties the privilege of dueling, to the a 
dr. end that the uſages might not be altered by the different ſuc- pag. 314. 
ceſs of the. combats. | See alſo 
They were not allowed to inſiſt upon dueling but for (m) ,-: 
tiemſelyes, for ſome one belonging to their family, or for chap, 22. 
tteir liege lord. 9 art 24. 
When the accuſed had been acquitted (u), another rela- (*) hs 
jon could not inſiſt on fighting him; otherwiſe diſputes pag. 33. 
would never be terminated. _ | 2227 85 wid. 
fc If a perſon appeared again in public, whoſe relations, 
„pon a ſuppoſition of his being murdered, wanted to revenge 
„ lis death; there was then no room for a combat: the ſame 
may be ſaid (o) if by a notorious abſence the fact was proved (,) Ibid, 
Wide impoſſible. | 92 
en la man () who had been mortally wounded, had diſ- 
culpated before his death the perſon accuſed, and named 
| another, 


Defon- 


(p) Ibid. 
Page 323. 
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XXVIII. 


Chap. 25s 


{a }) Beau- 
Manoir, | 
chap. 63. 
Pag. 324. 


(r) Ibid. 
Pag · 327 . 


(-) Ibid. 
Pag · 325+ 


(t) wid. 
chap« 63, 
Tag: 323, 
See alſo 


faid in the 


18th book. 


(* Ibid. 
chap. 63+ 
p- 322. 
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another, ny did not proceed to a duel ; but if he had men- 
| obody, his declaration was looked upon only as 3 
forgiveneſs on his death-bed ; the proſecution was continued, 
and even among gentlemen they could make war againf 
each other, 5 

- When there was a war, and one of their relations had gi- 
ven or received pledges of battle, the right of war ceaſed; 
for then it was thought that the parties wanted to purſue 
the ordinary courſe of juſtice z therefore he that continued 
the war would have been ſentenced to repair all da. 


Thus the practice of judiciary combat had this advantage, 
that it was apt to change a general into a particular quarrel, 
to reſtore the courts,of judicature to their authority, and to 
reduce to a civil ſtate thoſe who were no longer governed 
but by the law of nations. 

As there are an infinite number of wiſe things that are 
managed in a very fooliſh manner ; ſo there are many fooliſh 
things that are very wiſely conducted. 

When a man (q) who was appealed of a crime, -viſibly 
ſhewed, that it had been committed by the appellant -himſelf, 
there could be then no pledges of battle; for there is no cri- 
minal but would prefer a duel of uncertain event to a cer- 
tain puniſhment. | — 2 5 

There were no duels (7 in affairs decided by arbiters, 
nor by eccleſiaſtic courts: nor in eaſes relating to women 
dowries. 4 Av . 

A woman, ſays Beaumanoir, cannot fight. If a woman 
qo a perſon without naming her champion, the pledge 
of battle were not accepted. It was alſo requiſite that a we 
man ſhould be authorized {s) by her baron; that is, by he 
huſband, to appeal ; but ſhe might be appealed without thi 
authority. 1 5.4 . 

If either the appellant, or the (t) appellee were under fit 
teen years of age, there could be no combat. They might 
order it, indeed, in diſputes relating to orphans, when the! 


what I have guardians or truſtees were willing to run the riſk of this pte 
— | 


cedure, | 

Ihe caſes in which a bondman was allowed to fight, are 
I think, as follows. He was allowed to fight another bone 
man; to fight a freedman, or even a gentleman, in caſe the 
were appellants ; but if he was the appellant (2) himſelf, tht 
others might refuſe to fight; and even the bondman's lor. 
had a right to take him out of the court. The bondm: 


migi 


ESSE 


OF LAWS, 217 


7 his lord's charter (e) or by ufage, ficht wich any BOOK | 
— and the church * pretended this right for ber s. 
hodmen, as 2 mark af reſpect f due to her by the () Beis. 


— 
. 


ty: — 
CH AP. XXVI 


or the judiciary Combat beeween one the Parties, and one 
e the Wang FM a 7 


EAUMANOIR informs us (5) that a perſon who 0, 36. 
| ſaw a witneſs going to fwear —_ him, might elude „ Chap. 
the ſecond, by telling the judges, that his adverſaries pro- 6. pag. 
duced a falſe and flandering witnefs ; and if the witneſs was 35. 
lid willing to mainiain the quarrel, he gore pledges of battle, 
ou They troubled themſelyes no farther about the inqueſt ;z for 
ibu he witneſs was overcome, it was decided, that the party 
roi wa produced a falſe witneſs, and he loſt his cauſe. | 
It was neceſſary the ſecond witneſs ſhould be prevented 
from ſwearing Jr if he had made his atteſtation, the af-. . 
cer tar would have been decided by the depoſition of two wit- 
eſes. But by ſtaying the ſecond, the depoſition of the firſt 
witneſs was of no manner of uſe. | 
The ſecond witneſs being thus rejected, the party was not 
lowed to produce any others, but he loſt his cauſe; in caſe, 
however, chore had been no pledges of battle, he might pro- 
duce other witneſſes. . 5 448 
Beaumanoir obſerves (=), that the witneſs might fay to () Chap. 6, 
the party he appeared for, before he made his depoſition : I pag: 39, 
< not care to fight for your quarrel, nor to enter into any debate: W 
r UHF Hou are willing to and by me, Tam ready to tell the truth. 
niebl be party was then obliged to fight for the witneſs, and if 
70 ie happened to be overcome, he did not loſe his cauſe , but 
ede witneſs was rejected. r 
* This, I believe, was a limitation of the ancient cuſtom; 
ad what makes me think ſo, is, that we find this uſage of 


e et teſtificandi licentiam, Charter of Lewis the Fat, in the 

fear 1118. 

t Ibidem. 

} But if the battle was fought by champions, the champion that was over- ' 
tome had his hand cut off, ON OI 2 


appealing 
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BOOK appealing the witneſſes, eſtabliſhed in the laws of the fe) 


"Claw. a6: Bavarians and (5) Burgundians without any reſtrictions. 


%) Tr. I have already made mention of the conſtitution of e 
16, 42. Gundebald, againſt which Agobard * and S. Avitus + made 8 
(Tit. 46 ſuch loud complaints. « When the accuſed (ſays this prince) I Mn 
e produces witnefes to ſwear that he has not committed the crime, I ute. 
ce the accuſer may challenge one of the witneſſes t: a combat; for mit 
* it is very juſt, that the perſon who has offered to ſwear, and 
« has declared that he was certain of the truth, ſhould make W K 
« difficulty to maintain it.” Thus the witneſſes were de. I 


prived by this king of every kind of ſubterfuge to avoid the " 

judiciary combat. | B 

| | 6 | | 

— . ö {al 

CH 4A P. XXVII. fn 

Of the judicial Combat between one of the Parties, and one of the « 

Lord's Peers. Appeal of falſe Judgment. an 

8 the nature of judicial combats was to terminate the 1 

Chap. 77. 2 : b ! ha 
(% Beau- affair for ever, and was incompatible with {c) a new ce 
manoir, judgment, and new proſecutions; an appeal, ſuch as is eſta- ¶ er 
— 2. bliſhed by the Roman and Canon laws, that is, to a ſuperior l 


court, in order to rejudge the proceedings of an inferior, I m- 
was a thing unknown in France. 3 — pr 
This is a form of proceeding to which a warlike nation, fg 
entirely governed by the point of honor, was quite a ſtranger; Ml ;, 
(4) bid. And agreeably to this very ſpirit, the ſame methods (d) were op 
chap. 16, Uſed againſt the judges, as was allowed againſt the parties. for 
pag. 312, An appeal among the people of this nation was a challenge an 
and ch. 67, to fight with arms, a challenge decided by blood, and not b 
Pag. 33% by an invitation to a paper quarrel, the knowledge of which 
(e) Book 2, was deferred to ſucceeding ages (e). ma: 
clap. 15. Thus S. Lewis in his inſtitutions, ſays, that an appeal in- to 
cludes both felony and iniquity. Thus Beaumanoir tells us, be 
pe 
W: 


) Beau- that if a vaſſal {F) wanted to make his complaint of an out- 
manoir, . ; . . : 
chap. 61, Tage committed againſt him by his lord, he was firſt. obliged 

pag. 310, to denounce that he quitted his fief ; after which he appealed fy 
my 3 . to his lord paramount, and offered pledges of battle. In 

and chap. f | 


x | » f 
= Pet ® Letter to Lewis the Debonnaire. 
3375 + Lif: of 8. Avitus. — 

like 
a | 


ke 
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e manner the lord renounced the homage of his vaſſal, if BOO K 

he appealed him before the count, rk] * 
A vaſſal to appeal his lord of falſe judgment, was telling F 

kim, that his ſentence was unjuſt and malicious : now, to 

utter ſuch words againſt his lord, was in ſome meaſure com- 

nitting the crime of felony. | 

Hence, inſtead of bringing an appeal of falſe judgment a- 
cainſt the lord, who appointed and directed the court, they 
appealed the peers of whom the court itſelf was formed: by 
which means they avoided the crime of felony ; for they in- 
ſulted only their peers, with whom they could always ac- 
count for the affront. 3 

It was a very (g) dangerous thing to appeal the peers of (E) Bears 
falſe judgment. If the party waited till judgment was pro- — 
nounced, he was obliged to fight them all (5), when they of- pag. 313. 
fered to make good their judgment. If the appeal was made (0 Ibid. | 
before all the judges had given their n was obliged P*8* 37+ 
to fight all who had agreed in their judgment. To avoid this 
danger, it was uſual to petition the lord (i) to direct that each 7; bid. 
peer ſhould give his opinion out loud; and when the firſt chap. 6r. 
had pronounced, and the ſecond was going to do the ſame, FS 37+ 
the party told him that he was a liar, a knave, and a ſlander- 
er, and then he had to fight only with that peer, 

Defontaines * would have it, that before an appeal was 
made of falſe judgment, it was cuſtomary to let three judges 
pronounce ; and he does not ſay, that it was ee er to 
fight them all three, much leſs that there was any obligations 
to fight all thoſe who had declared themfelves of the ſame 
opinion. Theſe differences ariſe from this, that there were 
few uſages exactly in all parts the fame ; Beaumanoir gives 
an account of what paſſed in the county of Clermont ; and 
Defontaines of what was practiſed in Vermandois. 

When (+) one of the peers had declared that he would (“) Ber- 
maintain the judgment, the judge ordered pledges of battle chap. 61 
to be given, and likewiſe took ſecurity of the appellant that page 314, 
he would maintain his appeal. But the peer who was ap- - 
pealed gave no ſecurity, becauſe he was the Jord's vaſfal, and 
was obliged to defend the appeal, or to pay the lord a fine of 
lxty livres. 

If the (/) appellant did not prove that the judgment was (7) wid, 
falſe, he paid the lord a fine of ſixty livres, the ſame fine, (m) Defon- 


to the peer whom he had appealed, and as much to every rug 2% 


# Chap. 22. art. I, 10, and 11, he ſays only, that each of them was allowed 5 Defona, 
a (mall fine. taines, 
| thap. 2a 

one 


— ——— ͥꝗͤ wi-ù———xů* — 1 
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«a 


BOOK one of thoſe who had o conſented to the j 
Vin. ment. WY 92 
Chap. 7 When a perſon violently ſuſpected of a capital crime, had 
(=) Beau- been taken and condemned, he could make no ou (n) of 
manoir, falſe judgment : for he would always appeal either to pro. 
chap. 7 long his life, or to get an abſolute diſcharge. 
. bid. Ifta perſon (o) ſaid that the judgment was falſe and 
chap. 16, and did not offer to make his words good, that is to fight, he 
page 314, was condemned to a fine of fix ſous, if a gentleman; and to 


— five ſous, if a bondman, for the injurious expreſſion he had 
chap. 22, uttered. . 
art. r. The judges or peers (p) who were overcome, forfeited nei. 


(2) Don ther life nor limbs; but the perſon who appealed them waz 
chap. 22, Puniſhed with death, if it happened to be a capital 
art. 7. crime y 

This manner of appealing the peers of falſe judgment, was 

8 to avoid appealing the lord himſelf. If () the lord had no 
chap. 62, peers, or had not a ſufficient number, he might at his own 
page 322, expence, hire peers of his lord paramount; but theſe peers 
= wc were not obliged to pronounce judgment if they did not like 
chap. 22. it 3 they might declare, that they were come only to give 
their opinion: in that particular cafe , the lord himſelf 
pronounced ſentence as judge; and if an appeal of falſe 
judgment was made againſt him, it was his buſmeſs to ſtand 
the appeal, | 5 
70 mid. If the lord happened (7) to be ſo very poor as not to be 
chap. 62, able to hire peers of his paramount, or if he neglected to 
Lese 322. aſk for them, or the paramount refuſed to give them, then 
as the lord could not judge by himſelf, and as no body was 
obliged to plead before a tribunal where judgment could not 
be given, the affair was brought before the lord para- 
mount. 

This, I believe, was one of the principal cauſes of the ſe- 
paration between the juriſdiction and the fief, from whence 
aroſe that maxim of the French lawyers, The fief rs one thing 
and the juriſdition another. For as there was a vaſt number 


of peers who had no ſubordinate vaſſals under them, they 


* See Defontaines, chap. 21. art. 11 and 12, and following, who diſtin 
gniſhes the caſes in which the appellant! of falſe judgment loſes his life, the 
point conteſted, or only the imparlance,. 

+ The count was not obliged to lend any. Beaum moir, chap, 67. pag. 


337. 
7 No body can paſs iu ment in his court, ſays Beaumanoir, (ha). (7. p· 


33% and 337. 


were 


fun or delay. From hence, I imagine, aroſe the cuſtom ſtill 


This number at leaſt was neceſſary, Defontaines, chap, 21. art. 36. 
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were incapable of holding their court; all affairs were BOOK 
then brought before their lord paramount, and they loſt the Pg 
privilege of pronouncing judgment, becauſe they had neither 5 

wer nor will to claim it. Ke 

All the peers (r) who had agreed to the judgment, were (72) Defon- 
obliged to be preſent when it was pronounced, that they taines, 
might follow one another, and ſay Yes to the perſon who, p. 27 
wanting to make an appeal of falſe judgment, aſked them 28 
whether they followed; for Defontaines ſays (s), that it is 6. Ibid. 
an affair of courteſy and loyalty, and there is no ſuch thing as evas art. 28. 


followed in England, of obliging the jury to be all unani- ® 
mous in their verdict in caſes relating to life and 
death. | 

Judgment was therefore given according to the opinion of 
the majority : and if there was an equal diviſion, ſentence 
was pronounced, in criminal caſes, in favor of the accuſed ; 
in caſes of debt, in favor of the debtor ; and in caſes of in- 
heritance, in 'favor of the defendant. | 

Defontaines obſerves (7) that a peer could not excuſe him- () Chap. 
felf by ſaying that he would not fit in court if there were 21, art. 32. 
only 1 , or if the whole number, or at leaſt the wiſeſt 
part, were not preſent. This is juſt as if he were to ſay in 
the heat of an engagement, that he would not aſſiſt his lord, 
becauſe he had not all his vaſſals with him. But it was the 
lord's buſineſs to cauſe his court to be reſpected, and to 
chuſe the braveſt and moſt knowing of his tenants. 'This I 
mention in order to ſhew the duty of vaſſals, which was to 
hight and to give judgment; and ſuch indeed was this duty; 
that to give judgment was all the ſame as to fight. 

It was lawful for a lord who went to law with his vaſſal 
in his own court, and, was caſt, to appeal one of his tenants 
of falſe judgment. But as the latter owed a reſpect to his 
lord for the fealty he had vowed, and the lord on the other 
hand owed benevolence to his vaſſal for the fealty accepted; 
it was cuſtomary to make a diſtinction between the lord's af- 
irmingin general, that the judgment (4) was falſe and unjuſt, (.] Beau- 
and imputing perſonal (x) prevarications to his tenant, In manoir, 
the former caſe, he affronted his own court, and in ſome mea- chap. 67, 
ſure himſelf, ſo that there was no room for pledges of battle. MF ibid. 
But there was room in the latter; becauſe he attacked his 
vaſſa's honor; and the perſon overcome was deprived of life 


and 
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THESPIEST 
and property, in order to muntain the public tranquil. 


Chap. 27- 


[7] Beau- 
manor, 

chap. 67, 
page 337 
and 338. 


This diſtinction, which was neceſſary in that particular 
caſe, had afterwards a greater extent. Beaumanoir ay, 
that when the appellant of falſe judgment attacked one of 
the peers by petfonal imputation, battle enſued ; but if he 
attacked only the judgment, the peer appealed was at liberty, 
(y) to determine the diſpute either by battle, or by law. But 
as the prevailing ſpirit in Beaumanoir's time was to reſtrain 
the uſage of judicial combats, and as this liberty which had 
been granted to the peer appealed, of defending the judg 
ment by combat or not, is equally contrary to the ideas of 


honor eſtabliſhed in thoſe days, and to the obligation the 


1* Defon- 
taines, 
chap. 22. 


La] Ibid. 


vaſſal lay under of defending his lord's jurifdiction; I am apt 
to think that this diſtinction of Beaumanoir's was owing toa 
new regulation among the French. Mrs 23 

I would not have it thought, that all appeals of falle juds: 
ment were decided by battle; it fared with this appeal az 
with all others. The reader may recollect the exceptions 
mentioned in the 25th chapter. - Bu it was the buſineſs of 
the ſuperior court to examine whether it was proper to with- 
draw the pledges of battle or not. 

There could be no appeal of falfe judgment againſt the 
king's court; becauſe as there was no one equal to the king, 
no one could appeal him; and as the king had no ſuperior, 
none could appeal from his court. | 

This fundamental regulation, which was neceffary as a 
political law, dimmiſhed alſo as a civil law the abuſes of the 


judicial proceedings of thofe times. When a lord was a- 


fraid (z) that his court would be appealed of falſe judgment, 
or perceived that they were determined to appeal; if juſtice 
requited there ſhould be no appeal, he might petition for 
p-ers from the king's court, who could not be appealed 
of falſe judgment. Thus king Philip, ſays Defontaines (a), 
ſent his whole council to judge an affair in the court of the 
Abbot of Corbey. 

If the lord could not have judges from the king, he might 
remove his court into the king's, if he held immediately of 
him: but if there were intermediate lords, he had recourſe to 
his paramount, removing from one lord to another, till he 
came to the ſoverei | | : 

Thus notwithſtanding they had nor in thoſe days neither 
the practice or even the idea of our modern appeals, yet 


they had recourſe to the king, who was the ſource from 


w hence 


retu 
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whence all thoſe rivers flowed, and the fea into which they BOOK 


XXVHI. 
returned. — 


C HAP. XVIII. 


Of the Appeal of Default of Fuſtice. 


NH E appeal of default was when the court of a particu- Chap. 28, 
lar lord deferred, evaded, or refuſed to do juſtice to (-) Third 


the parties. 72 
During the time of our princes of the ſecond race, though 813, ar. 3, 


the count had ſeveral offices under him, their perſon was edition of 
ſubordinate, but not their juriſdiction. Theſe officers in B. 
their court days, aſſizes, or placita, gave judgment in the laſt f C, 
reſort as the count himſelf ; all the difference conſiſted in 23. Bali, 
the diviſion of the juriſdiction. For inſtance, the count had added to 
the power of condemning to death, of judging of liberty, — — 


and of the reſtitution of goods, which the centenarii had bards, 


not. | book 2, art. 
For the ſame reaſon there were higher cauſes (d) reſerved = 


b the king; namely, thoſe which directly concerned the po- 5; uy 
litical order of the ſtate. Such were the diſputes between of the year 
biſhops, abbots, counts, and other dees, which were de- 8132, art. 3. 
termined by the king, together witithe great vaſlals *, B er 
What ſome authors have advanced; namely, that an ap- page 497. 
peal lay from the count to the king's commiſſary or Miſus 
Dunnicus, is not well grounded. The count and the Mus 
uud an equal juriſdiction. (e) independent of each other: the () See the 
whole difference (7) was that Mis held his Placita or 2 
iſizes four months in the year, and the count the other , Ball, 
aght. 8 added to 
If a perſon who had been condemned at an aſſize, +, de- the law of 
manded to have his cauſe tried over again, and was after- — = 
mrds caſt, he paid a fine of fifteen ſous, or received fifteen bock 2, 53 
lors from the judges who had decided the affair. art. 3. 
When the counts or the king's commiſſaries did not find R 
tiemſelves able to bring the great lords to reaſon, they made of che year 
them give bail or ſecurity t, that they would appear in the 812, art. 8. 


% Cum fid:libus, Capituiarly of Lewis the Pious, edition of Baluzius, pag. 
7, 1 


f Placitum, - 
Tunis appears by the formulis, charters, and the capitularies. 


Fot. II. O 9 king's 
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BOOK king's court: this was to try the cauſe, and not to rejudye 
ern 1 find in the capitulary of Metz“, a law by which the am 
Rr peal of falſe judgment to the king's courts eſtabliſhed, au ju 
all other kinds of appeal are proſcribed and puniſhed, 1 
If they refuſed to ſubmit to the judgment of the ſheriſ i be 

and made no complaint, they were impriſoned till they þ, 
ſubmitted : but if they complained they were conducted u { 
der a proper guard before the king, and the affair was eu n« 

mined in his tourt. 

There could be hardly any room then for an appeal of d pe 
fault of juſtice. For inſtead of its being uſual in thoſe dazM de 
to complain, that the counts and others who had a right o be 
(%) See the holding aſſizes, were not exact in diſcharging this duty; % f. 
law of the it was a general complaint that they were too exact. Hence we ta 
Lombard, ſind ſuch numbers of ordinances, by which the counts an en 

— = all other officers cf juſtice are forbid to hold their aſſizes; 
'  * © bove thrice a year. It was not ſo neceſſary to chaſtiſe the m 
indolence, as to check their — | he 
But, after an infinite number of petty lordſhips had been 1; 
formed, and different degrees of vaſlalage eſtabliſhed, the 0 
negle of certain vaſſals in holding their courts gave riſe toil i 
this kind of appeal 4; eſpecially as very conſiderable profits lor 
accrued to the lord paramount from the ſeveral fines. lat 
As the cuſtom of judicial combats gained every day more | 
ground, there were places, caſes, and times, in which i if 
was difficult to aſſemble the peers, and conſequently in which to 
juſtice was delayed. The appeal of default of juſtice was By 
therefore introduced, an appeal that has been often a re-M hir 
markable zra-in our hiſtory ; becauſe moſt of the wars off det 
thoſe days were imputed to a violation of the political law; pl 
as the cauſe, or at leaſt the pretence of our modern wars, is | 
the infringement of the law of nations. hay 
1 Chap. Beaumanoir (5 ſays, that in caſe of default of juſtice, all 
won Page, battle was not allowed: the reaſons are theſe, 1. they could I the 
mo challenge the lord, becauſe of the reſpe due to his per- cet 
ſon ; neither could they challenge the lord's peers, becauſe W no 
the caſe vas clear, and they had only to reckon the days of the the 


SY ſummons, or of the other delays'; there had been no judg- 
in the year 757, edition of Baluzius, page 108, art. 9 and 10, and the nd 
a Svnod apud Vernas in the year 755, art. 59, edition of Balus ius, page 175: : h 
Theſe two capitularies were made under king Pepin. * 


+ The officers under the count, Scabim. | | 
t Thereare inſtances of appeals of default of juſtice ſo early as the time of WW Wat 
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BOOK 
XXVIIL 
Chap. 28, 


meat paſſed, conſequently there could be no appeal of falſe 


well as the party, and it was againſt rule that there ſhould 
be battle between the lord and his peers. | ; 

But (i) as the default was proved by witneſſes before the (*) Poau- 
ſuperior court; the witneſſes. might be challenged, and then p. (4, 
neither the lord nor his court were offended. . page 315. 

In caſe the default was owing to the lords tenants or 
peers by, defexring juſtice, or by evading judgment after paſt 
delays, then theſe peers were appealed of default of juſtice 
before the paramount, and if they were caſt, they (+) paid a (4) Defon. 
fine to their lord. The latter could not give them any aſſiſ- vines. chap. 
unce j on the contrary, he ſeized their fief till they hac 
each paid a ſine of fixty livres. . Sy 36 

2, Wheen-the default was owing to the lord, which was 
the caſe whenever there happened not to be a ſufficient num- 
ber of peers in his court to paſs judgment, or when he had 
not aſſemblech his tenants or appointed ſomebody in his room 
ta aſſemble them, an appeal might be made of the default be- 
fore the lord paramount; but then the party (1) and not the (HO bid. 
lord. was: ſummoned, becauſe of the reſpect due to the 

The Lord demanded to be tried before the paramount, and 
if he was acquitted of the default, the cauſe was remanded 
o him, and he was likewiſe paid a fine of (m) ſixty livres. (=) Beau- 
hut if che default was proved, the penalty (=) inflicted on gg: 
tim was to loſe the trial of the cauſe, which was to be then page 313. 
letermined in the ſuperior court. And indeed, the com- (*) Defon-- 
plaint of default was made with no other view. 

3. If the lord was ſued * in his own court, which never 
happened but upon diſꝑutes relative to the fief; after letting 
al the delays paſs, the lord himſelf (o) was ſummaned before () Ibid. 
the peers in the ſoyereign's name, whoſe permiſſion was ne- 
efſary on that occaſ:on. The peers did not make the ſum- 
mons in. their own name, becauſe they could not ſummon Be 
weir lord, but they could ſummon (p) for their lord. (3) Defon- 

g 18 . 2 . taines, 


tl rats gc <6 1863 i 

This was the caſe in the famous difference betecen the lotd of Nele chap. 21 
rd joan couritefs of Flandete, under the reign of Lewis VIII. He ſued her art. 9. 
n her own "court dt Flende d and ſummoned her 10 et judgment within 
forty davs, and afterwards appealed in default of juſtice to the king's court. 
de anſwered, he ſhould be {judged by his peers in Flandere. The king's 
out determined that, he ſhould. not be remanded} and that the'coumteſs 
dould by ſummned. 121 4 . Nr eee 


chap. 21, 
art. 29. 


— 


Oo 2 Sometimes 
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BOOK Sometimes () che appeal of default of juſtice was followe⸗ 

> node? by an appeal o of falſe judgment, when the lord had cauſe; 
(9) 3 judgment to be paſſed, r — the default. 

manoir., The vaſſal“ who had wrongfully appealed his lord of 4 

chap. 61, fault of juſtice, was ſentenced to pay a fine according to hi 

31% lord's pleaſure. 

{r) Beau- The inhabitants of Gaunt (r) had appealed the earl gf 

'manoir, Flanders of default of juſtice before the king, for having de 

3 layed to give judgment in his own court. Upon examim 

Page 318. tion it was found, that he had uſed fewer delays than ever 

the cuſtom of the country allowed. They were therefon 

remanded to him; upon which their effects to the value 0 

ſixty thouſand livres were ſeized. They returned to the 

king's court in order to have the, fine moderated; but it wa "mtr 

decided that the earl might inſiſt upon the fine, and ey 

upon more if he Pleaſed... e p 72 was aeg at- thoſe 

1 

In other diſputes which {xy 3 mighe 1 with his Ader 

ll in reſpect to the bod x buy honor of the latter; or tc 

| goods that did not belong to the fief, there: was no room 10 

an appeal of default of faſtices becauſe the cauſe was not 

Frog in the * court, \butin in that of the paramount: u 

als, ſays Defontaines (5), ving : no of poi ve jou n 

_ „„ tle rnd 5715 5a re e 

1 have been at ſome trouble to give 2 elbe idea of thoſ 

which are obſcure and confuſed in ancient author W;44; 

that to diſintangle them from the chaos in which 26 wende e 

5 | inrolred may be reckoned a e e 


ENS — — tees hiel 
— 1 21800 22. ä 1K | 3 Th 
ui CH AP. XXIX. the e 
dn 4 ebe the Reign of St. Lewis: EF 
Chap. 4g NT. Lewis aboliſhed the judicial combats in all the courts 
67 In 42. O of: his demeſne, 25 appears by the ordinance (i) he 
year 1260, publiſhed on that account, and. (4 by the inflitutions. 
2 6. — But he did nos ſuppreſs them in the courts of his f b 
N rons, except in the cals oX appeal (of fall e judgment. 


book 2. 4 
chap. 10 + v Bornmanole, chap. 67, pag. 304. wie hs that was neither tenant not 
pai 


ww # 
„ 


and IT, vaſſal to the lord, a fine of ſixty livres. Ibid. "B 
+ As appears every where in the inſtitutions, Ac. and Beaumanoir, cap. Mrs n, 
61, page 309. 


200 V2 A vaſſal 
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| A vaſſal could not appeal the court of his lord of falſeBO OK 
auleqagment without demanding a judicial combat againſt the — peg 
.es who had pronounced ſentence. But St. Lewis (x) (xy —4 
troduced the practice of appealing of falſe judgment with; tutions, 


ut fighting, a change that may be reckoned a kind of revo- — 11 
tion. | | . and book 2, 
He declared {y), that there ſhould be no appeal of falſe chap. xs. 


ulgment in the lordſhips of his demeſne, becauſe it was a(y) Ibid. 
ime of felony, If it was a kind of felony againſt the lord, _ "0 
a much ſtronger reaſon it was felony nas the king. But ** 
WM: conſented they might demand an amendment (z) of the (z) Ibid. 
ugments paſſed in his courts ; not becauſe they were falſe or _ — 
quitous, but becauſe they did ſome prejudice (a). On the joey dr z 
mtrary, he ordained, that they ſhould be obliged to make chap. 15, 
n appeal of falſe judgment againſt the courts of the barons (-) Ibid. 
j), in caſe of any complaint. chap. 78. 
lt was not allowed by the inſtitutions, as we have already /4) Ibid. 
ſerved, to bring an appeal of falſe judgment againſt the book 2, 
uurts in the king's demeſnes, They were obliged to de- hp. 25. 
rand an amendment before the ſame court: and in caſe 
e bailiff refuſed the amendment demanded, the king gave 
ewe to make an appeal (c) to his court; or rather interprets () Ibid. 
7 the inſtitutions by themſelves, to preſent him (d) a re- book 2, 
welt or petition, | (4) Ibid. 
With regard to the courts of the lords, St. Lewis by per- chap. 15. 
ting them to be appealed of falſe judgment, would have 
e cauſe brought“ before the royal tribunal, or that of the 
ord paramount, not (e) to be decided by duel, but by wit- (% Book 1 
eſes, purſuant to a certain form of proceeding, the rules of dap. 6 
hich he laid down in the inſtitutions (J). and 47, 
Thus, whether they could falſify the judgment, as in the 24 book 
urt of the barons; or whether they could not falſify, as in 25 and 
e court of his demeſne, he ordained, that they might ap- Beauma- 
al, without the hazard of a duel. noir, chap, 
Defontaines (g) gives us the two firſt examples he ever {2* FS. 
Ws, in which they proceeded thus without a legal duel : one, %) Book 1. 
WW: 2 cauſe tried at the court of St. Quintin, which belonged chap. 1, 2, 
o the king's demeſne ; and the other, in the court of 30 3. 
ronthieu, where the count, who was preſent, oppoſed the 2 — 
. _ juriſprudence : but theſe two cauſes. were decided 16 and 17. 
dy the law. 


* But if they wanted to appeal without falſifying the judgment, the appeal 
is not admitted, Inſtitutions, book 2, chap. 25, / 


F b 


nt not 


cha ' 


= 
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BOOK Here, perhaps, it will be aſked, why St. Lewis ordained 
8 for the courts of his barons a different form of proceeding 
nap. 39. from that which he had eſtabliſned in the courts of his de. 
meſne ? The reaſon is this: when St. Lewis made the re. 
pr” for his demeſnes, he was not checked or confined in 

is views; but he had meaſures to keep with the lords who 
enjoyed this ancient prerogative, that cauſes ſhould not be re- 
moved from their courts, unleſs the party was willing to ex. 
poſe himtelf to the dangers of an appeal of falſe judgment. 
St. Lewis preterved the uſage of this appeal; but he or- 
dained, that it ſhould be made without a judicial combat, 


that is, in order to render the change more inſenſible, he ſup- 


_ preſſed the thing and continued the terms. 


This regulation was not univerſally received in the courts 


| 85 9225 of the lords. Beaumanoir (5) ſays, that in his time there 
309. were two ways of trying cauſes; one according to the king's 
eſtabl:ſhment, and the other purſuant to the ancient practice; 

that the lords were at ſiberty to follow which way they 

picaſed ; but when they had pitched upon one in any cauſe, 


they could not afterwards have recourſe to the other. He 


= 's tice, whilit his vaſſals kept to the old one; but that it was in 
his power to re-eſtabliſh the ancient practice whenever he 
pleaſed, otherwiſe he would have leis authority than his 
vaſſals. | 


It is proper here to obſerve, that France was at that time. 


E) divided into the country of the king's demeſne, and that 


1) Se : | 
(z) See which was called the country of the barons, or the baronies; 


Beauma- 


noir, De- and, to make uſe of the terms of St. Lewis's inſtitutions, into 


fontain*s, the country under obedience to the king, and the country 


_ out of his obedience. When the king made ord.nances for 


book 2, the country of his demeſne, he employed his own fingle au- 
chap. 10, tliority. But when he publiſhed any ordinances that con- 
cerned alſo the country of his barons, theſe were * made in 
concert with them, or ſealed and ſubſcribed by them; other- 


TI, 15, and 


wiſe the barons received or refuſed them, according as they 
ſeemed conducive to the good of their baronies. I he rear- 
vaſſals were upon the ſame terms with the great vaſſals. Now 


gSce the ordinances a: the beginning of the third race, in the collction of 

Lauriere, eſp-cially thofe of Philip Auguſtas, on eccleſiaſtic juriidiction; that 

of I ewis VIII. concerning the Jews; and the charters related by Mr. Bruſſel ; 

| Farticularly that of St. Lewis, on the leaie and recovery of lands, and the 

feodal majority ot young Women, tom. 2, book 3, page 35, and ibid. The 
ordinance of Philip Auguſtus, page 7, 1 


the 


(i) Chap. adds (i) chat the count of Clermont followed the new prac- 
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fe inſtitutions were not made with the- conſent of the lords, = — 2 
though they regulated matters which to them wers of great Chap. — 
importance: but they were received only by thoſe who be- 
reved they would redound to their advantage. Robert, ſon 
St. Lewis, received them in his county of Clermont; 


[et his vaſſals did not think proper to conform to. this 
mraCtice. 


1 


— IP K — 
TH 4P.-IxX 
Ob/ervations on Appeals. 


Apprehend that appeals, which were challenges to a. Chap. 30. 
combat, muſt have been made immediately on the ſpot. 
| the party leaves the court without appealing, lays Beauma- 
wir (1), he loſes his appeal, and the judgment flands good. This 4% Pag 
ontinued till in force, even after all the reſtrictions of ( bag, ibids _ 


udicial combat. „ 


JE <4 www ; 31 3. 
. / (m) See the 
4 nſtitutions 
C H A P. XXII „ of St. 
Lewis, 
The ſame Subiect continued. | — 3 
the Or 


HE villain could not bring an appeal of falſe judg- nance t. . 
ment againſt the court of his lord. This we learn 8 2 
om Defontaines (u), and is confirmed moreover by rhe in- 1453. 4 
litutions (o). Hence Defontaines (p), ſays, between the lord () Chap. 


17 a . . * | „ Art. 21. 
his villain there is no other judge but God. — — 


lt was the cuſtom of judicial combats that deprived the (») Book 1, 
llains of the privilege of appealing their lord's court of chap. 136. | 
ale judgment. And ſo true is this, that thoſe villains“, ) Chap: 
ho by charter or cuſtom had a right to fight, had alſo the * 8 
lege of appealing their lord's court of falſe judgment, 

ren through the peers who tried them were + gentlemen: 


* Defontaines, chap. 22, art. 7. This article and the 21ſt of the 22d 
after of the ſame author, have been hitherto very ill explained. Defontaines 

co not oppoſe the judgment of the lord te that of the geutleman, becauſe it 

w the ſame thing; but he oppoſes the common villain to him who had the 
milege of fighting. 

f ” may be always appointed judges. Defontaines, chap. 21, 

1 4 


and 
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BOOK and Defontaines (9) propoſes expedients to gentlemen, in 
— order to avoid the ſcandal of fighting with a villain, by whom 

67 Chap. they had been appealed of falſe judgment, 

22, art, 14, As the practice of judicial combats began to decline, any 
the uſage of new appeals to he introduced, it was reckoned 
unfair that freemen ſhould have a remedy againſt the in. 

juſtice of the court of their lords, and the villains ſhould not; 

=_— the parliament received their appeals all the ſame xz 


thoſe of freemen. 
CHAP. . 
T he ſame Subje continued. 


HEN an appeal of falſe judgment was brought a. 
gainſt the lord's court, the lord appeared in perſon 
betore his paramount, to defend the judgment of his court, 
(r) Defop- In like manner (7) in the appeal of default of juſtice, the 
2 party ſummoned before the lord paramount, brought his 
xa; hy "* lord along with him, to the end, that if the default was not 
: oved, he might recover his juriſdiction. - 

In proceſs of time as the practice obſerved in thoſe two 
particular caſes, was become general, by the introduction of 
all ſorts of appeals, it feemed very extraordinary that the 
lord ſhould be obliged to ſpendihis whole life in ſtrange tri- 
() In the bunals, and for other people's affairs. Philip of Valois ( 
yer 1332. grdained, that none but the bailiffs ſhould be ſummoned; 
and when the uſage of appeals became ſtill more frequent, 
the parties were obliged to defend the appeal: the fact * of 

the judge became that of the party, 
(% See I took notice that in the (f) appeal of default of juſtice, 
chep. zo. the lord loſt only the privilege of having the cauſe tried in his 
(% Bean- own court, But if the lord himſelf was ſued as party (u), 
maroir, Which has become a very common practice (x), he paid a fine 
4 313 of ſixty livres to the king, or to the paramount, before whom 
and 318. the appeal was brought. From thence aroſe the uſage, after 
(x) 1b.d. appeals had been generally received, of fining the lord upon 


Chap. 32, 


See the ſituation of things in Boutillier's time, who lived in the year 
1402. Somme rurale, book I, page 19 and 20. 


the 
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he amendment of the ſentence of his judge; an uſage which BOOK 


n, in 

Thom M:fted a long time, and was confirmed by the ordinance of „ 
Rouſillon, but fell, at length, to the ground, through its own P» 3% 

and tſurdity, | 

oned 

Þ * — SID 41440 — 

not; | | 

"Y CHAP, XXXIIL 


The ſame Subject continued. 


N the practice of judicial combats, the perſon who had Chap. 33. 
appealed one of the judges of falſe judgment, might loſe 
his {y) cauſe by the combat, but could not poſſibly gain it. (0) Deſone 
And indeed the party who had a judgment in his favor, ought chap. 21, 
not to have been deprived of it by another man's act. The art, 14 
t WM:ppellant, therefore, who had gained the battle was obliged 
lon m fight likewiſe againſt the adverſe party; not in order to 
urt. ¶ ow whether the judgment was good or bad (for this judg- 
the W nent was out of the caſe, being reverſed by the combat) but 
his Wtodetermine whether the demand was juſt or not; and it 
not WW was on this new point they fought. From thence proceeds 
our manner of pronouncing decrees, T he court amnuls the ap- 
WO /; the court annuls the appeal, and the judgment againſt which 
of the appeal was brought. In effect, when the perſon who made 
ne che appeal of falſe judgment, happened to be overcome, 
tn. the appeal was reverſed ; then they were obliged to proceed 
U to a new judgment. | | = 
4; W This is ſo far true, that when the cauſe was tried by in- 
nt; ¶ qveſts, this manner of proceeding did not take place: wit- 
of reis what M. de la Roche Falvin (z) ſays, namely, that the /z) Of the 
chamber of inqueſts could not uſe this form at the beginning parlia- 


th of its creation. — 
120 book 11. 
* — 2 IIa chap. 16. 
O | CH AP. XXXIV. 
IN 

In what manner the Proceedings at Lau became ſecret, 
"ar 


UELS had introduced a public form of proceeding, Chap- 34 
ſo that both the attack and the defence were equally 
© own. The witneſſes, ſays Beaumanoir (a), ought to give their 0 
tefimony in open court, 92 — * 
Boutillier's 315. 


——_ THE SPIRIT 


BOOK Boutillier's commentator ſays, he had learnt of ancient 
Vn. p ractitioners, and from ſome old manuſcript law books, that 
Chap. 36. criminal proceſſes were anciently carried on in public, and 
in a form not very different from the public judgments of 
the Romans. This was owing to their not knowing how to 
write; a thing in thoſe days very common. The uſage of 
writing fixes te ideas, and preſerves the ſecret; but when 
this uſage 13 laid afide, nothing but the notoriety of the pro. 

ceeding is capable of fixing thoſe ideas. 

And as the uncertainty * might eafily ariſe in reſpect to 
what had been tried by vaſſals, they could therefore refreſh 
their memory every time they held a court, by what was 
called proceedings on record +. In cafe that it was not al- 
lowed to challenge the witneſſes to combat; for then there 

would be no end of diſputes, | 

In pracels of time a ſecret form of proceeding was intro- 
duced. Every thing before had been public; every thing 
now became ſecret ; in the interrogatories, the informations, 

| the re-examinations, the confronting of witneſs, the opinion 
| of the attorney-general; and this is the preſent practice. 
| The firſt form of proceeding was ſuitable to the government 
| of that time, as the new form was proper to the government 
| ſince eſtabliſhed. e ; 
Boutillier's commentator fixes the epoch of this change to 
MM the ordinance in the year 1539. I am apt to believe that the 
| change was made inſenſibly, and paſſed from one lordſhip ta 
: another, in proportion as the lords renounced the ancient 
form of judying, and that aerived from the inſtitutions of St. 
) Chap. Lewis was improved. And indeed, Beaumanoir ſays (5), | 
| 39. P3g® that witneſſs were publicly heard only in caſes which it was. 
| allowed to give pledges of battle: in others, they were heard 
x in ſecret, and their depoſitions were reduced to writing. The 
proceedings became therefore ſecret, when they ceaſed to 
give pledges of battle. 


* As Beaumanoir ſays, chap. 39, page 209. 
+ They proved by witneſſes what had been already done, ſaid, or decreed 


in court. 
8 


CHAP. 
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we _ CH A P. XXXV. 


at 

- Of the Cofts. 

to . 

of N former times no one was condemned in the temporal BOOK 
XXVII. 


courts of France to the payment of coſts (c). The part 

af was ſufficiently puniſhed by pecuniary — to he toad 88 
nd his peers» From the manner of proceeding by judicial taines in 
.ombat, it followed that the party condemned and deprived bis count 
life and fortune, was puniſhed as much as he could be — _ 
110 the other caſes of the judicial combat, there were fines 8, and 
metin es fixed and ſometimes dependant on the diſpoſition Beauma- 
the vg, which were ſufficient to make people dread the — 

2 f p. 33. 
unſequence. of ſuits. The ſame may be ſaid of cauſes that jgyizy. 
re not decie. ed by combat. As the lord had the chief pro-tions, book 
6, ſo he was a, ſo at the chief expence, either to aflemble *, chap. 90. 
; peers, or to en. wle them to proceed to judgment. Be- 

generally determined on the ſpot, and 


ls, as diſput Jr 
* e m. ultitude of writings which afterwards 
lowed, there was no neceſſity of allowing coſts to the 


urties. 
The cuſtom of appeals nat urally introduced that of giving 

its, Thus Defontaines Cd) \ ays, that when they appealed () Chap. 
| written law, that is, when the,“ followed the new laws of 22. art. 8. 
Lewis, they gave coſts ; but that in the uſual cuſtom, 

ich did not permit them to appea. without falfifying the 
l-ment, no coſts were allowed. The) obtained only a tine, 

id the poſſeſſion for a year and a day of the thing conteſted, 

the cauſe was remanded to the lord, | | 
But when the number of appeals increaſed 
vility of appealing * when by the frequent uſay, © of thoſe ap- 
als from one court to another, the parties were continualiy 
nored from the place of their refidence ; when the new 
nethod of proceeding multiplied and perpetuated the ſuits ; 
dien the art of eluding the very juſteſt demands was reh. cd; 
"ten the parties at law knew how to fly only in order to 
dlowed ; when actions proved deſtructive, and pleas eaſy; 
den the arguments were loſt in whole volumes of writings; 
hen the kingdom was filled with members of the law, who 
re ſtrangers to juſtice z When knavery found encourage- 


from the new 


At preſent when they are ſo inclined to appeal, ſays Bcu'illier, Somme 


relr, book. 1, tit. 3, page 16, 


ment 


234 THE SPIRIT 25s 


BOOK Boutillier's commentator ſays, he had learnt of ancient 
XVII. practitioners, and from ſome old manuſcript law books, that 
Chap. 34 criminal proceſſes were anciently carried on in public, and 
in a form not 7 different from the public judgments of 
the Romans. is was owing to their not knowing how to 
write; a thing in thoſe days very common. The uſage of 7 
writing fixes \ ideas, and preſerves the ſecret; but when 
this uſage is laid aſide, nothing but the notoriety of the pro- aſt w 
ceeding is capable of fixing thoſe ideas. nd h 
And as the uncertainty * might eafily ariſe in reſpect to Mem 
what had been tried by vaſſals, they could therefore refreſh 
their memory every time they held a court, by what was 
called proceedings on record . In cafe that it was not al- 
lowed to challenge the witneſſes to combat ; for then there | 
would be no end of diſputes, 122 
In praceſs of time a ſecret form of proceeding was intro- | 
duced. Every thing before had been public; every thing s ſo 
now became ſecret ; in the interrogatories, the informations, s pe 
the re-examinations, the confronting of witneſſs, the opinion 


of the attorney-general; and this is the preſent practice. tho! 
The firſt form of proceeding was ſuitable to the government low 
of that time, as the new form was proper to the government artie 
ſince eſtabliſhed. . e : Th 


Boutillier's commentator fixes the epoch of this change to 

the ordinance in the year 1539. I am apt to believe that the Wh wn 

change was made inſenſibly, and paſſed from one lordſhip to . Le 

another, in proportion as the lords renounced the ancient dick 

form of judging, and that aerived from the inſtitutions of St. ith 

(5) Chap. Lewis was improved. And indeed, Beaumanoir ſays (5), Nat 

39- Page, that witneſſs were publicly heard only in caſes which it was. | 

_ allowed to give pledges of battle: in others, they were heard Bu 

in ſecret, and their depoſitions were reduced to writing. The xl} 
roceedings became therefore ſecret, when they ceaſed to. 

give pledges of battle. no 

* As Beaumanoir ſays, chap. 39, page 209. | den 

; + They proved by witneſſes what had been already done, ſaid, or decreed iber 

in court. A mY 


CHAP. 
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C HAP. XXV. 
Of the Cofts. 


N former times no one was condemned in the temporal BOOK 
courts of France to the payment of coſts (c). The party 2 
aft was ſufficiently puniſhed by pecuniary fines to the lord 8 . 
nd his peers» From the manner of proceeding by judicial taines in 
ombat, it followed that the party condemned and deprived bis cou 
life and fortune, was puniſhed as much as he could be ; map ; = 
4, 1the other caſes of the judicial combat, there were fines 8, and 

netin des fixed and ſometimes dependant on the diſpoſition Beauma- 
the lor. Which were ſufficient to make people dread the * 
ſequence. * of ſuits. The ſame may be ſaid of cauſes that (qyicy. 

re not deci« ed by combat. As the lord had the chief pro-tions, book 
s ſo he was a, ſo at the chief expence, either to aſſemble 1, chap. 99. 
; peers, or to en, wle them to proceed to judgment. Be- 

ls, as diſpytes wet generally determined on the ſpot, and 
bout that infinite m. ultitude of writings which afterwards 
lowed, there was no neceſſity of allowing coſts to the 
lies. 
The cuſtom of appeals nat urally introduced that of giving 
ſts, Thus Defontaines (d)! ays, that when they appealed () Chap. 
| written law, that is, when the, followed the new laws of 22. art. 8. 
„Lewis, they gave coſts ; but that in the uſual cuſtom, 

ich did not permit them to appea. without falfifying the 

l2ment, no coſts were allowed. The) obtained only a fine, 

id the poſſeſſion for a year and a day of the thing conteſted, 

the cauſe was remanded to the lord, : 

but when the number of appeals increaſed from the new 

1 appealing * when by the frequent uſag e of thoſe ap- 

als from one court to another, the parties were continualiy 

noved from the place of their reſidence; when the new 

iethod of proceeding multiplied and perpetuated the ſuits ; 

ten the art of eluding the very juſteſt demands was reh. cd; 

"hen the parties at law knew how to fly only in order to be 

owed ; when actions proved deſtructive, and pleas eaſy; 

den the arguments were loſt in whole volumes of writings; 


ben the kingdom was filled with members of the law, who 
fre ſtrangers to juſtice ; when. knavery found encourage- 


At 00 when they are ſo inclined to „ fays Bcu'illier, Somme 
rele, book x, tit, 3, page 16, 1 


ment 
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BOOK ment from mean practitioners, though diſcountenanced 
XXVIIl. the law; then it was neceſſary to deter litigious people by 
Clap. 35. the fear of coſts. They were obliged to pay colts for the 
judgment, and for the means they had employed to elude 
it. Charles the Fair made a general ordinance on that 
(e) In the ſubject. (e | 


Fear 7324 | 35 651 | 
| 1 
CHAP. X. 

Of the public Praſecutor. 5 

Chap. 36. A $5 by the Salic, Ripuarian, and other barbarous lays, = 


crimes were puniſhed with pecuniary fines ; they had 
not in thoſe days, as we have at preſent, a public officer who 
has the care of criminal proſecutions. And indeed, the iſſue 
of all cauſes being reduced to the reparation of damages, 4 
every proſecution was in ſome meaſure eivil, and might be 
managed by any one, On the other hand, the Roman law W 1 
had popular form for the proſecution of crimes, which were 
inconſiſtent with the office of a public proſecutor, 

The cuſtom of judicial combats was no leſs oppoſite to this by 
idea; for who is it that would chuſe to make himſelf every re 
man's champion againſt all the world ? 

I find in the collection of formulas, inſerted by Muratori 
in the laws of the Lombards, that under our princes of the ( 
ſecond race there was an advocate for the public“ proſecu- y 
tor. But whoever pleaſes to read the entire collection of 
theſe formulas, will find that there was a total difference be- 
tween ſuch officers and thoſe we now call the public proſe- (# 
cutor, our attorney-generals, our king's follicitors, or our ſol- L 
licitors for the nobility. The former were rather agents to 
the public for the management of political and domeſtic af- : 
fairs, than for the civil And indeed we did not find in pr 
thoſe formulas that they were intruſted with criminal proſe- a 
cutions, or with. cauſes relating to minors, to churches, or to 
the condition of perſons. b nr 7 

I ſaid that the eſtabliſhment of a public proſecutor was re: 
pugnant to the uſage of judicial combats. I find notwith- 
ſtanding, in one of thoſe formulas, an advocate for the pub- 
lic proſecutor, who had the liberty to fight, Muratori has 


* Advocatur de parte publica. 


placed 
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uced it juſt after the conſtitution (/) of Henry I. for B00 K 
nich it 92 made. In this nut aid, « That if — 
« any man kills his father, his brother, or any of his other 17 2 
« relations, he ſhall loſe their ſucceſſion, which ſhall paſs to thus conſti- 
« the other relations, and his own ſhall go to the exchequer.” 88 
Now it was in ſuing for the ſucceſſion which had devolved mula in 
tothe exchequer, that the advocate for the public proſecu- the lecund 
or, by whom its rights were defended, had the privilege of 3 
fighting : This caſe fell within the general rule. „ 

We ſee in thoſe formulas the advocate for the public pro- italy, page 
ſecutor proceeding againſt (g) a perſon who had taken a rob» 175: 
der, but had not brought him before the count; againſt @) _ 
another (5) who had raiſed an inſurrection or tumult againſt Nfuratori, 
the count; againſt (i) another who had faved a man's life page 104, 
whom the count had ordered to he put to death; againſt () -— 11 | 
the advocate of ſome churches, whom the count had com- — of 
manded to bring a robber before him, but had not obeyed ; main, 
againſt (/) another Who had revailed the king's fecret to book 7, tit. 

ſtrangers z againſt (m) another who with open violence had 5 4 78. 
attacked the emperor's; -commaſſary ; againſt (u) another gther for- 
who had been guilty of contempt to the emperor's reſcripts, mula, ibid. 
and he was proſecuted either by the emperor's advocate, or os 
by the emperor himſelf; againſt (e) another who refuſed to fag 104. 
accept of the prince's coin in fine, this advocate ſued for (4) ibid. 
things, which by the law: were adjudged tothe exchequer (p). ny" 95. 
But in criminal cauſes, we never meet with the advocate Ana 
for the public proſecutor j not even where duels are uſed page 98. 

J not even in the caſe of incendiaries; (5) not even when ( Ibid. 

the judge is killed (7) on his bench; not even in cauſes re- 555 
ating to the conditions of perſons (t), to liberty and ſlavery . 
010. 16350 I „o 6 3/14 07 OR eee mula, ibid, 
Theſe formulas are made, not only for the laws of the PS.. 
Lombards, but likewiſe for the capitularies:added to them 3 — 

ſo that we haye no reaſon to doubt of their giving us the [9] Ibid, 
practice obſerved with regard to this ſubject under our Page 147: 
princes of the ſecond race. Fro. n 99 8 — 

It is obvious that theſe advocates for a publio proſecutor page 168. 
muſt have ended with our ſecond race of kings, in the ſame I.] Ibid. 
manner as the king's commiſſioners in the provinces; becauſe E“ 
there were no longer any counts in the provinces to hold the — 105. 
aſſizes, and of courſe there were no more of thoſe officers, 
whoſe principal function was to ſupport the authority of the 
counts. | 

As the uſage of combats was become more frequent under 
the third race, it did not allow of any ſuch thing as a public 

proſecutor. 


238 "THE 8P1KT? 


DOOR proſecutor. Hence Boutilier, in his Somme Rurale, ſpeak 
- "XXVVIL. ing of the 6fficers of juſtite, takes notice only of the baili, 
[x) Bock 1. the peers and ſerjeants: See the inſtitutions (x), and Bea. 
chap: 1. manoir (y) concerning the manner in which proſecution, 

_ and book were managed in thoſe days. 
17 13 I find in the laws * of James II. king of Majorca, a eres. 
2 Cap, i, tion of the king's + attorney-general, with the very (ans 
© 61. functions as are exerciſed at preſent by the officers of that 
name amongſt us. It is manifeſt that this office was ng 
inſtituted till we had chariged the form of our en pro- 


ceedings. 


HAP. XXVII. | 


+ what naue, th hin, 7 St. Lewis fol into » Oblivi 


Chap. 37. 1 T was he 4 of the dakutbom, that their origin, pro- 
Lich bre, and decline, were compriſed within a very ſhort 
riod; / 

9 ſhall make'a few reſle&tions upon this ſubject. The 
code we have now under the name of St. Lewis's inſtitutiom, 
vas never. deſigned as a law for the whole ml though 
ſuch 4 deſign is mentioried in - the preface. 1s compile. 
ment is à general code, which — all points relating 
to civil affairs, to the diſpoſal of property by will or other- 

„ - | wiſe; the dowries and advantages of women, and emolu- 
maents and privileges of ſiefs, with the affairs relative to the 
police, c. Now to give 4 general body of civil laws, ata 

time when each city, town or village had its cuſtoms, was 
attempting to ſubvert in one moment all the particular laws 

then in force in every part of the kingdom. To reduce all the 
particular cuſtomis to a generabohe, Would be a very incon- 

- fiderate thing, even at preſent when our princes ſind every 
here the moſt paſſive obedietice; But if it be a'rule that 

we ought not 40 change when the ineonveniencies are equal 


® See theſe Jaws in he lives of [the fin of the month of June, tom. 3, 


page 26. 
1 E: Oui continue no, Wok ſacram” a curiam * feneatur, in flituatur * fada U 


cauſes a is iſa turia ia promevect argue proſe quatur, 


to 
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to the advantages, much leſs ſhould we change when the 
advantages are ſmall and the inconveniencies immenſe. Now 
if we attentively conſider the ſituation which the kingdom 
was in at that time, when every lord was puffed up with the 
notion of his ſovereignty and power, we ſhall find that to 
attempt a general alteration of the received laws and cuſtoms, 
muſt be a thing that could never enter into the heads of 
thoſe who were then in the adminiſtration. h 
What I have been ſaying, proves likewiſe that this code of 
inſtitutions was not confirmed in parliament by the barons 
and magiſtrates of the kingdom, as is mentioned in a manu- 
ſcript of the towti-houſe of Amiens, quoted by Monſ. Ducange 
2) We find in other manuſcripts that this code was given 
by St. Lewis in the year 1270, before he ſet out for Tunis. 
But this fact is not truer than the other; for St. Lewis ſet 
out upon that expedition in 1269, as Monſ. Ducange ob- 
ſerves: from whence he concludes, that this code might 
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BOOR 
XXVni. 


Chap. 37» 


21 Preface 
to the In- 
ſtitutions. 


lave been publiſhed in his abſence. But this, I ſay, is im- 


poſſible. How can St. Lewis be imagined to have pitched 
upon the time of his abſence for tranſacting an affair which 
would have been the ſeed of troubles, and might have pro- 
duced not only changes, but revolutions? An enterpriſe of 
that kind had need, more than any other, of being cloſely 
purſued, and could not be the work of a feeble regency, com- 
poſed moreover of lords, whoſe intereſt it was that it ſhould 
not ſucceed. Theſe were Matthew. abbot of St. Denis, 
Simon of Clermont count of Nelle, and in caſe of death 
Philip biſhop of Evreux, and John count of Ponthicu. We 
have ſeen above (a) that the count of Ponthieu oppoſed the 
execution of a new judiciary order in his lordſhip. | 
Thirdly, I affirm it to be very probable, that the code now 
extant is quite a different thing from St. Lewis's inſtituti- 
ons. It cites the inſtitutions, therefore it is a comment 
won the inſtitutions, and not the inſtitution themſelves. 
geſides, Beaumanoir, who frequently makes mentin ofSt. 
Lewis's inſtitutions, quotes only ſome particular laws of that 
prince, and not this compilement. Pefontaines {b), who 
wrote in that prince's reign, makes mention of the two firſt 
limes that his inſtitutions on judicial proceedings were put 
in execution, as of a thing long ſince elapſed. The inſtitu- 
tons of St. Lewis were prior therefore to the compilement 
| am now ſpeaking of, which in rigor, and adopting the 
erroneous prefaces inſerted by ſome ignorant perſons in 
that work, could not have been publiſhed before the laſt 
rear of St. Lewis, or even not til} after his death. 
CHAP. 


(«) Chap, 
29. 


(5) See 
above, 


chap. 30. 
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CH AP. XXXVIIL P 
| ur 
The ſame Subject continued. » 
B00K XX HAT is this compilement then which goes at pre- 1 


> nh ſent under the name of St Lewis's inſtitutions? 

F. e Vhat is this obſcure, confuſed, and ambiguous code, where 

the French law is continually mixed with the Roman, where 

a legiſlator ſpeaks and yet we ſee a civilian, where we find a 

complete digeſt of all caſes and points of the civil law? Ty 

underſtand this thoroughly, we muſt transfer ourſelves in 
imagination to thoſe times. 

St. Lewis ſeeing the abuſes in the juriſprudence of his 
time, endeavoured to give the people a diſlike to it : With 
this view he made ſeveral regulations for the court of his 
demeſnes and for thoſe of his barons. And ſuch was his 

( Chap. ſucceſs, that Bearimanoir [c], who wrote a little after the 
61. page death of that prince, informs us, that the manner of trying 
; cauſes which had been eſtabliſhed by St. Lewis, obtained in 
a great number of the courts of the barons. 

Thus this prince attained his end, though his regulations 
for the courts of the lords were not deſigned as a generallaw 
for the kingdom, but as a model which every one might 
follow, and would even find his advantage in it. He removed 
the bad practice by ſhewing them a better. When it ap- 
peared that his courts, and thoſe of ſome lords, had choſen 
a form of proceeding more natural, more feaſonable, more 
conformable to morality, to religion, to the public tranquil- 
lity, and to the ſecurity of perſon and property; this form 
was ſoon adopted, and the other rejected. 

To allure when it is raſh to conſtrain, to win by pleaſing 
means when it is improper to exert authority, ſhews the man 
| ' of abilities. Reaſon has a natural, and even a tyrannical 

ſway; it meets with reſiſtance, but this very reſiſtance conſtil- 
tutes its triumph; for after a ſhort ſtruggle it commands an 
intire ſubmiſhon. 

St. Lewis, in order to give a diſtaſte of the French juriſ- 
| - prudence, cauſed the books of the Roman law to be tran- 
| flated ; by which means they were made known to the 

| lawyers of thoſe times. Deſontaines, who is the oldeſt * 
| law writer we have, made great uſe of thoſe Roman laws. 


— — — —2 oo A — — — —BS — — — 


3 — N 
2 


1 * He ſays of himſelf, in his prologue, Nus lui en prit onque mais cette cho 
| | aut f ay. 
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lis work is in ſome meaſure a reſult of the ancient French B 065 
uiſprudence, of the laws or inſtitutions of St. Lewis, and — 5 


x the Roman law. Beaumanoir made very little uſe of the 
utter; but he reconciled the ancient French laws to the 
regulations of St. Lewis. BE 

re. MW have a notion therefore that the law book, known by 

1s? N b name of the inſtitutions, was compiled by ſome bailiffs, 

ers rich the ſame deſign as that of the authors of thoſe two 
ere Works, and eſpecially of Defontaines. The title of this 
da .o mentions, that it is written according to the uſage of 

To pris, Orleans, and the court of Barony ; and the preamble 

; in Nas that it treats of the uſages of the whole kingdom, and 
of Anjou, and of the court of Barony. It is plain, that 

his work was made for Paris, Orleans, and Anjou, as 

he works of Beaumanoir and Defontaines were framed for 
he counties of Clermont and Vermandois ; and as it appears 


his Jom Beaumanoir, that divers laws of St. Lewis had been 
the Wrceived in the courts of barony, the compiler was in the 
ing {Wight to ſay, that his work * related alfo to thoſe courts. 


It is manifeſt, that the perſon who compoſed this work, 
compiled the cuſtoms of the country, together with the laws 
nd inſtitutions of St Lewis. This is a very valuable work, 


ons 

aw 'becauſe it contains the ancient cuſtoms of Anjou, the Inſti- 
ght ions of St. Lewis, as they were then in uſe; and, in fine, 
ved Nie whole practice of the ancient French law. 


The difference between this work, and thoſe of Defon- 
mines and Beaumanoir, is, its ſpeaking in imperative terms 
x 2 legiſlator 3 and this might be right, ſince it was a med- 
ey of written cuſtoms and laws. 

There was an .intrinfic defect in this compilement: it 
brmed an amphibious code, in which the French and 
loman laws were mixed, and where things were joined 
at were no way relative, but often contradictory to each 


cal . | | 
i- lam not ignorant, that the French courts of vaſſals or 
an Myers, the judgments without power of appealing to another 


tibunal, the manner of pronouncing ſentence by theſe words (%) Infti- 


riſ- ¶ condemn (d), or, 1 abſolve, had ſome conformity to the tutions, 
an- Npopular jud ments of the Romans. But they made very — te. 
the Ninle uſe of that ancient juriſprudence they rather choſe that 


Nothing ſo vague as the title and prologue, At firſt they are thecuſtoms 
if Paris, Orleans, and the court of Barony ; then they are the cuſtoms of all 
tir lay courts of the kingdom, and of the provoſtſhips of France; at length, 
bey are the cuſtoms of the whole kingdom, Anjou, and the court of Baronys 


Jol. II. P p which 
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BOOK which was afterwards introduced by the emperor, in order 


XXVII. * YT EE 
Chap. 38. to rugulate, limit, correct, and extend the French juriſpru. 


dence. 
— 
CH AP. XXXIX. 
The ſame Subject continued. 
Chap. 39. | HE judiciary forms introduced by St. Lewis fell int 


diſuſe. This prince had not ſo much in view the 
thing itſelf, that is, the beſt manner of trying cauſes, as the 
beſt manner of ſupplying the ancient practice of trial. The 
principal intent was to give a diſreliſh of the ancient juriſ. 
prudence, and the next to form a new one. But when the 
inconveniencies of the latter appeared, another ſoon ſuc- 
ceeded. | | ; 
The inſtitutions of St. Lewis did not therefore ſo much 
change the French juriſprudence, as they afforded the means 
of changing it; they opened new tribunals, or rather ways 
to come at them. And when once the public had eaſy acce(; 
to the ſuperior courts, the judgments which before conſt 
tuted only the uſages of a particular lordſhip, formed an uni- 
verſal digeſt. By means of the inſtitutions, they had obtained 
general deciſions, which were entirely wanting in the king- 
dom: when the building was finiſhed, they let the ſcaffold 
fall to the ground. | 0 | 
Thus the inſtitutions produced effects which could hardly 
be expected from a maſter-piece of legiſlation. 'To prepare 
great changes, ſometimes whole ages are requiſite ; the 
(-) See Du events ripen, and the revolutions follow. 
Til on the The parliament judged in the laſt reſort of almoſt all the 
om * affairs of the kingdom. Before (e), it took cognizance only 
peers. See a 
alſo La- of diſputes between the dukes, counts, barons, biſhops, ab 
roche, Fla- bots, or between the king and his vaſſals, “ rather in the rela 
On? , lation they had to the political, than to the civil order. They 
Budeus and were ſoon obliged to render it permanent, whereas it uſed te 
PaulusEmi- be held only a few times in a year: and, in fine, a great 
tius, number were created, in order to be ſufficient for the deciſio 
of all manner of cauſes. | 
No ſooner was the parliament become a fixed body, that 
they began to compile its decrees. John de Monluc, under 


Other cauſes were decided by the orꝭ inary tribunals. 


the 


the 


order 
(pri. 
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the reign of Philip the Fair, made a collection, which, at BO OR 


preſent, is known by _ name of the Olin * regiſters. — 
CHAP. X. 
u what manner the judiciary Forms were berroted from the 
| * Decretals, 
\ UT how comes it, ſome will fay, that when the inſtitu- 


Chap. 40. 
tions were laid aſide, the judicial forms of the canon | 
aw, ſhould be preferred to thoſe of the Roman ? It 
was becauſe they had conſtantly before their eyes the ec- 
cefiaſtic courts, which followed the forms of the cannon law, 
and they knew of no court that followed thoſe of the 
Roman law. Beſides, the limits of the ſpiritual and tem 
nl juriſdiction were at that time very little underſtood ; , ) Beau 
there were () people + who ſued indifferently, and cauſes manoir, 
that were tried indifferently, in either court. It ſeems (g) as chaps 17, 
if the temporal juriſdiction reſerved no other caſes excluſively ese . 
to itſelf than the judgment of feudal matters g, and of ſuch hole ele- 
crimes committed by laymen as did not relate to religion. venth chap- 
For (5) if on the account of conventions and contracts, they der of Beau- 
had occaſion to ſue in a temporal court, the parties might of (b) Beau- 
their own accord, proceed before the ſpiritual tribunals ; and manoir, 

35 the latter had not a power to oblige the temporal court to chap» 17- 
execute the ſentence, they commanded ſubmiſſion by means N 60. 
of excommunications. Under thoſe circumſtances, when 

they wanted to change the courſe of proceedings in the tem- 

poral court, they took that of the ſpiritual tribunals, be- 

cauſe they knew it; but did not meddle with that of the 

Roman law, by reaſon, they were ſtrangers to it: 

for in point of practice, people know only what is really 
practiſed. | 


| os the preſident Henault's excellent abridgment of the hiſtory of France, 
* | 
your 1313. | 
+ Widows, croiſes, &c, Beaumanoir, chap. 11. page 58. 2 
The ſpiritual tribunals had even laid hold of theſe, under the pretext 
the oath, as may be ſeen by the famous Concordat between Philip Avguſtus, 


theclergy, and the barons, which is to be found in the ordinances of Lauriere. 
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CHAP. 1 


Flux and Reflux of the ecclefiaftic and temporal Juriſdicn. WM" 


part 

BOOK H E civil power being in the hands of an infinite nun pke 

XXVIL, | ber of lords, it was an eaſy matter for the eccleſiaftic 1 

* . jurildiction to gain daily a greater extent. But as the eccle. Nu 

ſiaſtic courts weakened thoſe of the lords, and contributed oY 

thereby to give ſtrength to the royal juriſdiction, the latter if 

gradually checked the juriſdiction of the clergy. The par 2 

liament, which in its form of proceedings had adopted "1 

whatever was good and uſeful in the ſpiritual courts, foofi 

perceived nothing elſe but the abuſes which had crept int 

\ thoſe tribunals ; and as the royal juriſdiction gained ground. 

| every day, it grew every day more capable of correct nd 

| thoſe abuſes. And indeed, they were intolerable : withou aft 
enumerating them, I ſhall refer“ the reader to Beaumanor 
to Boutillier, and to the ordinances of our kings. I ſhall 
| mention only two, in which, the public intereſt was more d 
| realy concerned. Theſe abuſes we know by the decrees 
| that reformed them; they had been introduced in the times 
of the darkeſt ignorance, and upon the breaking out of the 

| firſt gleam of light, they vaniſhed. - From the filence of ti 1% 
| clergy it may be preſumed, that they forwarded this refor 
mation: which, conſidering the nature of the human min 

deſerves commendation. Every man that died without be ' 

= queathing a part of his eſtate to the church, which was calle U 

dying withont confeſſion, was deprived of the ſacrament, and ei ate 

a chriſtian burial, If he died inteſtate, his relations wen pub 

obliged to prevail upon the biſhop, that he would, joint! the 

with them, name proper arbiters, to determine what ſunWfaro 

the deceaſed ought. to have given, in caſe he had made a will the] 

People could not lie together the firſt night of their nuptiag} T 

or even the two following nights, without having previoullyWFrar 

purchaſed leave: theſe, indeed, were the beſt three nights i cauſ 

chuſe; for as to the others, they were not worth much. AV men 
(i In the this was redreſſed by the parliament : we find in the 

word tefta- BE | © | 

mentary F- „ See Boutilier, Somme rural, tit. 9, what perſons are incapable of ſuing i conſt 

erutors, a temporal court; aud Beaumanoir, chap. 11. page 56. and the regulations of vet b 

Philip Auguſtus upon this ſubject; as alſo the regulation between Philip A conſt; 

>” guſtus, the clergy, and the barons, * 


gloſſa 
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goſſary of the French law, by Ragau, the decree which it - 0 5 
publiſhed (t) —_— the biſhop of Amiens. Chap - 
[return to the beginning of my chapter. Whenever we (4) The 
ſerve in any age or government, the different bodies of the 19th of 
tate endeavouring to increaſe their authority, and to take March, 
articular advantages of each other, we ſhould be often miſ- I 
aken were we to conſider their encroachments as an evident 
nark of their corruption. Througha fatality inſeparable from 
human nature, moderation in great men is very rare : and as 
tis always much eaſier to puſh on force in the direction in 
which it moves, than to ſtop its mveoment, ſo in the ſuperior 
latter daſs of the people, it is leſs difficult, perhaps, to find men 
r Per etremely virtuous, than extremely prudent. 
optel The human mind feels ſuch an exquiſite pleaſure in the ex- 
Loan ile of power; even thoſe who are lovers of virtue are ſo 
t me erceſſwely fond of themſelves, that'there is no man ſo happy, 
x not to ken. ſtill reaſon to miſtruſt his honeſt intentions; 
and, indeed, our actions depend on ſo many things, that it is 
nfinitely more eaſy to do good, than to do it well. 


CHAP. XIII. 


ion. 


nun 
ſiaſtic 
eccle. 
buted 


The Revival of the Roman Law, and the Reſult therof. Change 
7 in the Tribunals. "me ha 


T T PON the diſcovery of Juſtinian's digeſt towards the Chap. 43: 
year 1137, the Roman law ſeemed to riſe out of its 
aſhes. Schools were then eſtabliſhed in Italy, where it was 
publicly taught; they had already the Juſtinian code, and 
the Novelle. I mentioned before, that this code had been ſo ' 
favourably received in that country, as to eclipſe the law of 
the Lombards. | 
The Italian doors brought the law of Juſtinian into 
france, where they had only * the Theodoſian code; be- 
auſe Juſtinian's' laws were not made 7 till after the ſettle- 
ment of the Barbarians in Gaul. This law met with ſome 


In Italy they followed Juſtinian's code; hence Pope John VIII. in his 
conſtitution publiſhed after the ſynod of Troyes, makes mention of the code, 
not becauſe it was kown in France, but becauſe he knew it himſelf ; and his 
conſtitution was general. 

This emperor's code was publiſhed towards the year 530; 


oppoſition :; 


: x 
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BOOK 


XXVin. 
Chap. 42. 


05 Decre- 


HE SEIN I TE 
oppoſition: but it ſtood its ground notwithftanding the ex. 


cammunications of the popes, who ſupported (/) their own 
cannons. St. Lewis endeavoured to bring it into repute by 


tals, book 5, the tranſlations of Juſtinian's works, made according to his 
Fit, de privi= orders, Which are {till in manuſcript in our libraries; and! 


egi capite 
7. uper ſpecula, 


have a'ready obſerved, that they made great uſe of them in 
compiling the Inſtitutions. Philip the Fair“ ordered the 
laws of Juſtinian to be taught, only as written reaſon, in 
thoſe provinces of France that were governed by cuſtoms; 
and they were adopted as a law in thoſe provinces where the 
Roman law had been received. 

I have already taken notice, that the manner of proceeding 
by judicial combat, required very little knowledge in the 


Judges : diſputes were decided according to the uſage of 


/ ») C uſ- 
toms of 
Beauvoiſis, 


each place, and to a few ſimple cuſtoms received by tradition. 
In Beaumanoir's time (m) there were two different ways of 
adminiſtering juſtice; in ſome places they tried by peers 4, 


chap. 1, of in Others by bailiffs : in following the former way, the peers 
the office of gave judgment according to the practice of their court; 


8. 


in the latter, it was the prodes hominer, or old men, who 
pointed out this ſame practice to the bgiliff f. This whole 
proceeding required neither learning, capacity, nor ſtudy, 


But when the dark code of the inſtitutions made its appea- 


rance; when the Roman law was tranſlated, and taught in 


public ſchools ; when a certain art of procedure and juriſ- 
prudeuce began to be formed; when practitioners and civt- 
lians were ſeen to riſe, the peers and the prodes homines were 
no longer capable of judging : the peers began to withdraw 
from the lords tribunals; and the lords were very. little in- 


_ clined to aſſemble them; eſpecially as the new form of trial, 


inſtead of being a ſolemn proceeding, agreeable to the nobi- 
lity, and intereſting to a warlike people, was become a courſe 
of pleading, which they neither underſtood, nor cared to 


By acharter in the year 1312, in favor of the univerſity of Orleans, 
quoted by Du Tillet, | 
+ Among the common people the burghers were tried by burghers, as the 
feudatory tenants were tried by one another. See la Thaumaſſiere, chap. 19. 
$ Thus all requeſts began with theſe worde: Ay rd judge, it is cuſterary 
in your court, &c. as appears from the fora dla quoied by Eoutillier, Somme 
urge, book 4. tit. 21. 


% 


learn» 


N 
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n. The cuſtom of trying b s began * to be leſs BOOK 
"op that of trying by bail, ha OE ſo; the bailiffs — 
14 not give + judgment themſelves, they ſummed up the p42. 
dence and pronounced the judgment of the prodes homines ; 

ut the latter being no longer capable of judging, the hailiffs 
themſelves gave judgment. | 

This was effected ſo much the eaſier, as they had before 

tir eys the practice of the eccleſiaſtic courts z the cannon 

nd new civil law both concurred alike to aboliſh the 


IS. 


"Thus fell the uſage hitherto conſtantly obſerved in the 

rench monarchy, that judgment ſhould not be pronounced 

ya ſingle perſon, as may be ſeen in the Salic laws, the capi- 

wlries, and in the firſt (a) law-writers under the third race. (=) Beau- 

he contrary abuſe, which obtains = in local juriſdictions manoir, ch. 
u 


- . 
a; been moderated, and in ſome meaſure redreſſed, by in- * — 


ducing in many places a judge's deputy, whom he conſults, chap. 6r, 
nd who repreſents the ancient prodes homines by the obliga- a 375, 


ton the judge is under of taking two graduates, in caſes that The Inſtitu- 
ſerve a corporal puniſhment ; and, in fine, it is become tions, book 
if no manner of effect by the extreme facility of ap- % ap» 28. 


peals. 


»The change was inſenſible ; we meet with trials by peerseven in Boutil- 

r' time, who lived in the year 1402, which is the date of his will. He gives 
is formula book f. tit. 21. Sire Fuge, en ma juflice baute, moyenne & baſſe, 
ge bo eu tel lieu, cour plaids, bailles, homme feadaux & ſergens*”* Yet no- 
ting but feodal matters were tried any longer by the peers, Ibid. book 1, 
tit, 1, page 16. : 

As appears by the formula of the letters which their lord uſed to give 
dem, quoted by Boutillier, Somme rurale, book I. tit 14. which is proved 
lkewiſe by Beaumanoir, cuſtom of Beauvoiſis, chapter 1. of the bailiffs; 
ily directed the proceedings. © The bailiff is obliged in the preſence of the peers 
tj tale down the words of thoſe who plead, and to aſt the parties whether they are 

willing to have judgment given according to the reaſons alledged ; and if they ſay, 
* yer, my lord, the bailiff ought to oblige the peers to give judgment.” See alſo the 
lſtitutions of St, Lewis, book 1. chap. 105. and book 3. chap Is. © Li Fuge, i 
rut pes faire le ſugement. | 


CHAP. 


THE SPIRIT 


CH AP. XIIII. 
The ſame Subject continued. 


BOOK 'F? US: there was no law to prohibit the lords from 
xxvin. holding their courts themſelves; none to aboliſſi the 
Chap. 43. functions of their peers, none to ordain the creation of bai. 
liffs, none to give them the power of judging. All this was 
effected inſenſibly, and by the very neceſſity of the thing, 
The knowledge of the Roman law, the decrees of the court,, 
the new digeſt of the cuſtoms required a ſtudy of which the 
| -nobility and. illiterate people were incapable. 
(0) It ws The only (o) ordinance we have upon this ſubject, is that 
publihed in which * the lords to chuſe their bailiffs from among 
12387, the laity. It is a miſtake to look upon this as a law of their 
creation; for it ſays no ſuch thing. Beſides, the intention 
of the legiflator is determined by the reaſons aſſigned in the 
ordinance : to the end that the bailiffs may he puniſbed“ for their 
prevarications, it it neceſſary they be taken from the order of the 
laity. The immunities of the clergy in thoſe days are very 
well known. 

We muſt not imagine that the privileges which the nobi- 
lity formerly enjoyed, and of which they are now diveſted, 
were taken from them as uſurpations: no, manyof thoſe 
privileges were loſt through neglect, and others were given 
up, becauſe as various changes had been introduced in the 
courſe, of ſo many ayes, they were inconſiſtent with thoſe 
changes. | 


— IE 
C HAP. XIIV. 
Of the Proof by Witneſſes. 


| HE judges, who had no other rule to go by than the 
uſages, inquired very often by witneſſes into every 

cauſe that was brought before them. 
The uſage of judicial combats beginning to decline, they 
made their inqueſts in writing. But a verbal proof commit- 


Chap: 44: 


* Ut fi ibi delinguani, ſuperiores ſui poſſint animadwertere in eofdems 


ted 


the 
ery 


hey 


nit- 


ted 
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eto writing, is never more than a verbal proof; ſo that B 4 — 

dis only increaſed the expences of law proceedings. Re- —3 — 
ations were then made which rendered moſt of thoſe in- 

queſts * uſeleſs; public regifters were eſtabliſhed, which 

ſcertained moſt facts, as nobility, age, legitimacy, and mar- 

age. Writing is a witneſs very hard to corrupt; the cuſ- 

ums were therefore reduced to writing. All this is very 

aſonable; it is much eafier to go and ſee in the baptiſmal 

regiſter, whether Peter is the ſon of Paul, than to prove this 

a(t by a tedious inqueſt. When there are a great number 

of uſages in a country, it is much eafier to write them all 

lown in a code, than to oblige individuals to prove ev 

lage. At length the famous ordinance was made, whi 

,rohibited the admitting of the proof by witneſſes, for a debt 

acceding an hundred livres, except there was the beginning 

of a proof in writing. 


= = III IEEE 
CHAP. XLV. 


Of the Cuftoms of France. 


R ANCE, as we have already obſerved, was governed Chap. 4. 
by written cuſtoms ; and the particular uſages of each 
lordſhip conſtituted the civil law. | ns lordſhip had its ci- 
il law, according to Beaumanoir (p), and ſo particular a law, (, pro- 
that this author who is looked upon as a luminary, and a logue tothe 
rery great luminary, of thoſe times, ſays, he does not believe cvltom of | 
that throughout the whole kingdom there were two lordthips 
ntirely governed by the ſame law. 
This prodigicns diverſity had a two-fold origin. With 
regard to the firſt, the reader may recollect what has been al- 
ready ſaid concerning it in the (4) chapter of local cuſtoms 6 ) Chap: 
and as to the ſecond, we meet with it in the different events 4 
of legal duels 3 it being natural that a continual ſeries of 
2 caſes muſt have been productive of new 
ages. | 
Theſe cuſtoms were preſerved in the memory of old men; 
but inſenſibly laws or written cuſtoms were formed, 


1. At the commencement (r) of the third race the kings (J See the 


gave not only particular charters, but likewiſe general ones, © 11.9; 
| of ordi- 


ee in what manner, age and parentage were proved, Inſtitutions, book nances, by 
I. chap. 71 and 72. Ba po T ; Lauriere. 


in 


THE SPIRIT 


Bo ox inthe manner above explained; ſuch are the inſtitutions of 
XXVUL Philip Auguſtus, and thoſe made by St, Lews. In like man- 
48. ner the great vaſſals, in concurrence with the lords who held 


under them, granted certain charters or eſtabliſhments, ac. 
cording to particular circumſtances at the aſſizes of their 
duchies or counties: ſuch were the aſſize of Godfrey count 
of Britanny, on the diviſion of the nobles; the cuſtoms of 
Normandy granted by duke Ralph; the cuſtoms of Cham- 
pagne, given by king Theobald; the laws of Simon count 
of Montfort, and others. This produced ſome written 
laws, and even more general ones than thoſe they had 
before. | | SE 1 

2. At the beginning of the third race, almoſt all the com- 
mon people were bond-men; but there were ſeveral reaſons 
which afterwards determined the kings and lords to infran- 
chiſe them. 

The lords by infranchiſing their bond-men gave them pro- 
perty ; it was neceſſary therefore to give them civil laws, in 
order to regulate the diſpoſal of that property. But by in- 
franchiſing their bond-men, they likewiſe deprived themſelves 
of their property; there was a neceſſity therefore of regu- 
lating the rights which they reſerved to themſelvves, as an 
equivalent for that property. Both theſe things were regu- 
lated by the charters of infranchiſement ; thoſe charters 
formed a part of our cuſtoms, and this part was reduced to 
writing. : 

3- Under the reign of St. Lewis and of the ſucceeding 
princes, ſome able practitioners, ſuch as Defontaines, Beau- 
manoir, and others, committed the cuſtoms of their bailliwics 
to writing. Their deſign was rather to give the courſe of 
judicial erpeg than the uſages of their time in reſpect 
to the diſpoſal of property. But the whole is there, and 
though theſe particular authors have no authority but what 
they derive from the truth and notoriety of the things they 
ſpeak of, yet there is no manner of doubt but they contri- 
| buted greatly to the reſtoration of our ancient French ju- 
rifprudence. Such was in thoſe days our common law. 

We are now come to the grand epocha, Charles VII. and 
his ſucceſſors cauſed the different local cuſtoms throughout 
the kingdom to be reduced to writing, and preſcribed ſet 
forms to be obſerved to their digeſting. Now as this di- 
geſting was made through all the provinces, and as people 
came from each lordſhip to declare in the general aſſembly 
of the province the written or unwritten uſages of each place, 
endeayours were uſed to render the cuſtoms more general, 
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quals, whac 


nitted to writing, they were made more general, and they 
ceived the ſtamp of the royal authority. 

Many of theſe cuſtoms having been digeſted anew, ſeveral 
changes were made either in ſuppreſſing whatever was in- 
compatible with the actual practice of the law, or in adding 
ſereral things drawn from this practice. 

Though the common law is conſidered amongſt us as in 
ſome meaſure oppoſite to the Roman, inſomuch that theſe 
wo laws divide the different territories; it is notwithſtand- 
ing true that ſeveral regulations of the Roman law entered 
into our cuſtoms, eſpecially when they made the new di- 
reſts, at a time not very diſtant from ours, when this law 
was the principal ſtudy of thoſe who were deſigned for civil 
employments; at a time when it was not uſual for people to 
boaſt of not knowing what it was their duty to know, and of 
knowing what they ought not to know; at a time when a 
quickneſs of underſtanding was made more ſubſervient 
towards learning, than pretending to a profeſſion ; and when 
2 continual purſuit of amuſements was not even the charac- 
tereſtic of women. . 

3 I ſhould have been more diffuſe at the end of this book ; 
0 and entering into the ſeveral details, ſhould have traced all 

the inſenſible changes, which from the opening of appeals, 
g have formed the great Corpus of our French Juriſprudence. 


"i But this would have been ingrafting one large work upon . 


zz much as pr without injuring the intereſts of indivi- B O O R 
were carefully * preſerved. Thus our cuſtoms Cre . 
ere characteriſed in a three-fold manner; they were com- hap, 45+ 


8 mother. I am like that antiquarian ( who ſet out from () in the 
f Ws own country, arrived in Egypt, caſt an eye on the pyra- Spedkator, 


mids, and returned home. 


This was obſerved at the digeſting of the cuſtoms of Berry and of Paris 
ſer la Thatmaſſięre, chap, 3. a Hh 
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B O OK XXX. 


Of the Manner of compofiag Laws. 


3 - ; » hs 
Of the Spirit of a Lagi/lator. 
Book T Say it, and methinks I have undertaken this work with 
XXIX. f- no other view than to prove it; the ſpirit of a legiſlator 
Chap. I- ought to be that of moderation; political, like moral evil, 
8 lying always between two extremes. Let us produce an 


example. | WR | 

The ſet forms of juſtice are neceſſary to liberty: but the 
number of them might be ſo great as to be contrary to the 
end of the very laws that eſtabliſhed them; proceſſes woul! 
have no end ; property would be uncertain ; the goods of 
one of the parties would be adjudged to the other without ex. 
2 or they would both be ruined by examining too 
much. 

The citizens would loſe their liberty and ſecurity; the 
accuſers would no longer have any means to convict, not 
the accuſed to juſtify themſelves. 


7 C H | A | ok II. 
The ſame Subject continued. 
Chap. z. FNECILIUS, in Aulus Gellius (a), ſpeaking of the lav 
G Book of the Twelve Tables, which permitted the creditor 


2, chap. 1. to cut the inſolvent debtor into pieces, juſtifies it even by its 
cruelty, which * hindered people from borrowing beyond 


* Cecilius ſays, that he never ſaw nor read of an inſtance, in which this 
puniſhment had been inflifted ; but it is likely, that no ſuch puniſhment was 
ever eſtabliſhed ; the opinion of ſome civilians, that, the law ef the Twelve 
Tables meant only the diviſion of the money ariſing from the ſale of th: 
debtor, leems very probable, 


their 
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teſt? Shall goodneſs conſiſt in exceſs, and all the relations 


That the Laws which ſeem to deviate from the Views of the Le- 


HE law of Solon which declared thoſe 


of things be deſtroyed ? 


— — — — — 
CHAP III. 


giſiator, are frequently agreeable to them. 


famous who eſpouſed no ſide in an inſurrection, 


ſeemed very extraordinary; but we ought to conſider the 


circumſtances in which Greece was at that time. 


It' was 


divided into very ſmall ſtates: and there was reaſon to appre- 


hend, leſt in a republic, torn by inteſtine diviſions, the ſo- 
dereſt part ſhould keep retired, in conſequence of which, 
things might be carried to extremity. 
In the ſeditions raiſed in thoſe petty 
citizens either made or engaged in the quarrel. | In our large 


ſtates, the bulk of the 


monarchies, parties are formed by a few, and the people 


chuſe to live quiet. 


In the latter: caſe it 1s natural to call 


back the ſeditious to the bulk of the citizens, and not theſe 
to the ſeditious : in the other it is neceſſary to oblige the 


T 


ſmall number of prudent people to enter among the ſediti- 
ous : it is thus the fermentation of one liquor may be ſtopped 
by a ſingle drop of another. 


, — 
CHAP. IV. 
Of the Laws contrary to the Views of the Legiſlator. 


HERE are laws ſo little underſtood by the legiſlator, clap. 4 


as to be contrary to the very end he propoſed. Thoſe 


who made this regulation among the French, that when one 
of the two competitors died, the benefice ſhould devolve to 
the ſurvivor, had in view, without doubt, the extinction of 
quarrels : but the very reverſe falls out, we ſec the clergy at 
variance every day, and like Engliſh maſtiffs worrying one 
another to death, g 


CH A P. 


253 


heir ability of paying. Shall then the crueleſt laws be the B 00K, 


Clap. 2. 


perſons in- Chap. 3. 
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CHAP. V. 
The ſame Subje continued. 


HE law Iam going to ſpeak of, is to be found in this 
oath preſerved by Æſchines “; I favear that I will ne. 


Chap. 5. der deftroy a town of the Amphiftyones, and that I will not di. 


vert the courſe of its running waters ; if any nation /hall pre. 
fume to do ſuch a thing, I will declare war againſt them, and will 
deftroy their towns. The laſt article of this law, which ſeem; 
to confirm the- firſt, is really contrary to it. Amphictyon 
is willing that the Greek: towns ſhould never be deſtroyed, 
and yet his law paves the way for their deſtruction. In or- 


der to eſtabliſh a proper law of nations among the Greeks, 


they ought to have been accuſtomed early to think it a bar- 
barous thing to deſtroy a Greek town; conſe quently, they 
ought not even to ruin the deſtroyers. Amphictyon's law 
was juſt; but it was not prudent; this appears even from 
the abuſe made of it. Did not Philip aſſume the power of 
demoliſhing towns, under the pretence of their having in- 
fringed the laws of the Greeks? Amphictyon might have in- 
flicted other puniſhments ; he might have ordained, for ex- 
ample, that a certain number of the magiſtrates of the de- 
ſtroying town, or of the chiefs of the infringing army, ſhould 
be puniſhed with death; that the deſtroying nation ſhould 


ceaſe for a while to enjoy the privileges of the Greeks, that 


they ſhould pay a fine till the town was rebuilt. The law 
ought, above all things, to aim at the reparation of damages. 


— — 4 —— 
CHAP. VL 


That Laws which appear the ame, have not always the ſame 


Cha 6. 
40 Dio, 
lib. 41. 


Effed. by 


KS AR made a law to (6) prohibit people from keep- 

ing above ſixty ſeſterces in their houſes. © This law 

was conſidered at Rome as extremly proper for reconciling 
the debtors to their creditors z becauſe by obliging the rich 


* De falſa Legatione. 
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A law of the ſame nature made in France at the time of the 
Syſtem, proved extremely fatal; becauſe it was enacted 
under a moſt frightful ſituation. After depriving people of 
all poſſible means of laying out their money, they ſtripped 
them even of the laſt reſource of keeping it at home; which 
was the ſame as taking it from them by open violence. 
Cæſar's law was intended to make the money circulate ; 
the French miniſter's deſign was to draw all the money into 
one hand. The former gave either lands or mortgages on 
private people for the money; the latter propoſed in lieu of 
money, nothing but effects which were of no value, and 
could have none by their very nature, becauſe the law com- 
pelled people to accept of them. 


P IT IEEEEEEr_— 
HAF. VI. 


The ſame Subject continued. Neceſſity of compoſing Laws in a 
proper Manser. : 


T HE law of Oſtraciſm was eſtabliſhed at Athens, at Chap. 9; 


(c) Ariſt. 
Repub. lib, 
a 5, Chap. 3. 
holding the leaf of a fig-tree (d) in their hands; ſo that thoſe (@) Plu- 
who had any kind of merit withdrew from public affairs. At . — * 


Argos (c), and at Syracuſe. ' At Syracuſe it was pro- 
ductive of a thouſand miſchiefs, becauſe it was imprudently 
enacted. The principal citizens baniſned one another by 
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to lend to the poor, they enabled the later to pay their debts. - — — K 


Chap. 6- 


Athens, where the legiſlator was ſenſible of the proper extent gu 


and limits of his law, oftraciſm proved an admirable regula- 
tion: they never condemned more than one perſon at a time; 
and ſuch a number of ſuffrages were requiſite for paſling this 
ſentence, that it was extremely difficult for them to baniſh 
a perſon whoſe abſence was not neceſſary to the ſtate. 

The power of baniſhing was exerciſed only every fifth year : 
and indeed, as the oſtraciſm was deſigned againſt none but 
great perſonages who threatened the ſtate with danger, it 
ought not to have been the tranſaction of every day, 
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CH AP. VIIL 


That Laws which appear the ſame, ere not always made through 
the ſame Motive. 


N France they have received moſt of the Roman laws on 
1 ſubſtitutions, but through quite a different motive from 
the Romans. Among the latter the inheritance was accom. 
nied with certain o ſacrifices, which were to be performed 
y the inheritor, and were regulated by the pontifical law; 
hence it was, that they reckoned it a diſhonor to die without 
heirs, that they made ſlaves their heirs, and that they deyiſed 
ſubſtitutions. Of this we have a very ſtrong proof in the 
vulgar ſubſtitution, which was the firſt invented, and took 
place only when the heir appointed did not accept of the inhe- 
ritance. Its views was not to perpetuate the eſtate in a family 
3 the ſame name, but to find ſome body that would accept 
Ot it. 


CHAP. IX. 


T hat the Greek and Roman Laws puniſhed Suicide, but nx 
through the ſame Motive. 


Chap. 9. \ M AN, ſays Plato (z), who has killed one nearly 
(e) Book 9. L 


of laws. 


related to him, that is himſelf, not by an order of the 


magiſtrate, not to avoid ignominy, but through puſillani- 


mity, ſhall be puniſhed. The Roman law puniſhed this action 
when it was not committed through puſillanimity, through 
wearineſs of life, through impatience in pain, but from a 
criminal deſpair. 'The Roman law acquitted where the 
Greek condemned, and condemned where the other acquit- 
ted. ; 

Plato's law was formed upon the Lacedæmonian inſtitu- 
tions, where the orders of the magiſtrate were abſolute, 
where ſhame was the greateſt of miſeries, and puſillanimity 
the greateſt of crimes. The Romans had no longer thoſe 
refined ideas; theirs was only a fiſcal law. 


* When the inheritance was too much encumbered, they cluded the ponti- 
fical la by certain ſales, from wheuce come the words ine ſucris hereditar. 


During 


"nth 


ing 
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During the 'time of the republic, there was no law at BOOK 
dome 2 gainſt ſuicides this action is always conſidered | ' 
their hiſiotians 3 in a favorable light, and we e. meet Cup: 5 Yo 
coy puniſhment inflited upon thoſe who committed it. 
Under the figſt emperors, the great families of Rome 
were * deſtroyed 1 criminal cutions. The 
euſtom was e d revent gment by a 
wluntary death. In Gin chey * a —— 0 4 
had * an honorable interment, and their wills were exec 


beciuſe there was no law . againſt ſuicides: But when the 


eniperors became as avaricious as cruel, they 
Fho 9 themſelves of the means of preſerving their 
rendering it criminal fot a ip« to make away 
adi f Grag 2 criminal morſe. 

What I have been ſaying of the motive of the emperors, 
| ſo true, that the oy conſened that the eſtates of. ſuicides 
ſhould not be confiſcated, when the 8 
tilled themſelves was not puniſhed with i confiſcation. 


rived-thoſe 


* 


e H A r. X. 
ee 


NM ont Un we lummons 40 in cheir:own 
e at De ate ermi & () amgng d /) 156: * 


mans. 4 4 

A fumirlors Was's biegt Alen, and a kind of w- 
ant for ſeizing the body; hence it was / rio mate nlleo weil (g) See che 
v ſummon a perſon in his own houſe, than it is now allowed N 
v arreſt a perſon. in his on houſe · ſor debt. N s 

Both the Roman (+) and our laws admit of this principle (5) See the 
like, that every man ought; to have his own houſe-for an jaw x86, 


lum, where he ſhould no — | Fame: 
[? Bere war þ fits ; Sund ar u ra, Wes reef 158 Ap? 1 . ffi 
mij, Tacit. 


+ Reſcript-of the/ eriperor Pius in dess s 1 and 2, fra gee 
W oe cine ter nat. 

Kapit in jus, atire 9 hence 1 to 
particular reſpeR Sede 


d. un. Je Ea. 
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CHAP. XI. 


E 

Ia 

. | . W. 

How we are to judge of the Difference of Laws al 

BOOK N me ö 2 W255... 
XX1X, N France, the puniſhment againſt falſe witneſſes is eapi. it 
Chap. 11. 1 tal; in England it is not. Nęw, to be able to judge i et 
which of theſe two laws is the beſt, we muſt. add, that in i 


France the rack is uſed againft criminals, but not in England; l 
that in France the accuſed is not allowed to produce his wit- tht 
neſſes; and that they very ſeldom admit .of circumſtantil i vb 
evidence in favor of the priſoner; in England they allowW 0 
of witneſſes on both ſides. Theſe three French laws form: the 
cloſe and well connected ſyſtem ; and ſo do the three EnglithW - 
laws. The law of England, which does not allow of the ve 
racking of criminals, has but very little hopes to draw from 
the accuſed a - confeſſion of his crime; for this reaſon ii © 
invites witnefles from all parts, and does not venture to dif. P 
courage them by the fear of a capital puniſhment. The don 
French law, which has one reſource more, is not àfraid of MW" 
intimidating the witneſſes ; on the contrary, reaſon requires dar 
they ſhould be intimidated ; 'it liſtens only to the witneſſes on 
one ſide , whichare thoſe produced by tne attorney-genera, 
and the fate of the accuſed depends entirely on their teſtimo- 
ny. But in England they admit of witnefles on both ſides 
and the affair is diſcuſſed in ſome meaſure between them; 
conſequently falſe witneſs is there. leſs dangerous, the ac- 
. _ euſed having a remedy againſt the falſe witneſs which he has 
not in France. Wherefore to determine which of thole 
laws are möſt agreeable to reaſon, we muſt not conſider 
chem ſingly, but compare the whole together. 


S CHAP. Xl. 
F hat Laws which appear the fame, are ſometimes really different. 
Chap. 12. HE Greek and Roman laws inflicted the ſame 0 W 
49) Lex. 1. | - puniſhment on the receiver as on the thief ; the French the ci 
. de n een TE) > if open 


"i ® By the ancient French law, witneſſes were heard on both ſides ; hence m 
find in the Ia ſtitutions of St. Lewis, book 1. chap, 7. that there wag only 3 fe -» g. 
cuniary pyniſhrent againſt falſe witneſſes, 


law 


hole 
ſider 
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vw does the ſame. The former ated rationally, but the BOOK 


utter does not. Among the Greeks and Romans, the thief 
cuniary puniſhmeat, which ought 


was condemned to a 
man that con- 


alfo to be inflicted on 
ributes in what ſhape ſoever to a damage, is obliged to repair 
+ But as the puniſhment of .theft is capital with us, the 
puniſhed like the thief, without 
things to exceſs. A receiver may act innocently 
and occaſions z the thief is always culpable : one hinders 
the conviction of a crime, the other commits it; in one the 
whole is paſſive, the other is active; the thief muſt ſurmount 
more obſtacles, and his ſoul muſt be more hardened againſt 


gone -farther ; they look upon the 
receiver as more odious (i) than the thief; for were it not 
for the receiver, the. theft, ſay they, could not be long con- 
cealed. But this again might be right when there was only 
2 pecuniary puniſhment ; the affair in queſtion was a 

done, and the receiver was 
it; but when the 
have been directec 


receiver cannot 


the laws. | 
The civilians have 


theft. 


if he had attained 


mly condemned to a fine of do 
ſtolen. 


e receiver: for 


better able to repair 
pital, they ought to 


puniſhment 


| by other principles, | 


That we muſt not ſeparate Laws * 
were made : Of the R 


HEN a thief was cau 


not 4 


which t 
Laws on a 2 


Xxix. 
Chap. 12, 


(4) bid. 


ght in the fact, this was cal- Chap vz. 
led by che Romans an open theft; when he was | 
Qed till ſome time afterwards, it was a private 


The law of the Twelve Tables ordained, that an open 
thief ſhould be whipt with rods, and condemned to ſlavery, 
age of puberty; or only whipt, if he 
was nat of ripe age; but as for the private thief, he was 
uble the value of what he had 


Wen the Porcian laws aboliſhed the euſtom of whipping 
the citizens with · rods, and of reducing them to ſlavery, the 
open thief was condemned to * a payment of. four- fold, and 


-* See what Favorinus ſays in Aulus Gellius, book 20. chap. I, 
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BO OX they till continued to condemn the private thief to a pay. 
ang ment of double. Ec 5 | 1 
p- 13. It ſcems very odd, that theſe laws ſhould make ſuch a diffe. 


/ 


(1) Of laws, had derived theſe uſages from the Cretans; and Plato () 


book x. 


bea 
Aicted dor open thefts. | | 


rence in the quality of thoſe two crimes, and in the puniſh. 
ments they inflicted. And, indeed, whether the thief wasde. 
tected either before or after he had carried the ſtolen goods 
to the place intended, this was a circumſtance which did not 
alter the nature of the crime. I do not at all queſtion but 
the whole theory of the Roman laws in relation to theft w 
borrowed from the Lacedemonian inſtitutions. Lycurgus, 
with a view of rendering the citizens dexterous and cunning, 
ordained that children ſhould be practiſed in thieving, and 
that thoſe who were caught in the fact ſhould be ſeverely 


 whipt : this occaſioned among the Greeks, and afterwards 


among the Romans, a great difference between an open and 
a private theft.“ Sf tas 

Among the Romans a ſlave who had been Went of ſteal. 
ing was — from the Tarperian rock. ere the Lace. 
dæmorian inſtitutions were out of the queſtion; the law 
of Lycurgus in relation to theft were not made for ſlaves; 
to deviate from them in this reſpect was in reality conform- 
ing to them. 

At Rome, when a perſon of unripe age happened to be 
caught in the fagt, the prætor ordered him to be whipt with 
rods according to his pleaſure, as was practiſed at Sparta 
All this had a more diſtant origin. The Lacedzmonianz, 


who wants to prove that the Cretan inſtitutions were deſigned 
for war, cites the following, namely, the habit or power o 
earing pain in private combats, and in puniſhments is 
As the civil laws depend on the political inſtitutions, be- 
cauſe they are made for the ſame ſociety ; whenever there i 
a deſign of adopting the civil law of another nation, it 
would be proper to examine before-hand whether they 
have both the ſame inſtitutions, and the . ſame political 
law. | | | 7 
Thus when the Cretan laws on theft were adopted by the 
Lacedzemonians, as their conſtitution and government were 
adopted atthe fame time, tneſe laws were equally reaſonable 
in boch nations: But when they were carried from Lace 
dæmonia to Rome, as they did not find there the ſame con- 


* Compare what Plutarch ſays in the life of Lycurgus with the laws of th 


Digeſt, title de Furti: 5 and the Inſtitutes, book 4. tit- 1, 5 2, 2, and 3. 
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nanner of connexion with the other civil laws of the Ro- Ferry 
n 
CHAP My. 

t was 

Oat" we muſt nat ſeparate the Laws from the Circumſtances in 
rgus, 
ning which they were made, 
e T was decreed by a law at Athens, that when the city Chap: 10 
** was bebieged, all the uſeleſs people ſhould be put to 


and death *. This was an ahominable political law, in.conſe- 

quence of an abominable law of nations. Among the Greeks 
ſtezl WM the inhabitants of a town taken, loſt their civil liberty, and 
Lace. vere ſold as ſlaves. The taking of a town implied its intire 
laws ftruRtion ; which is the ſource not only of thoſe obſtinate 
defences, . and of thoſe unnatural actions, but likewiſe of N 
hoſe ſhocking. laws which they ſometimes enacted, 

The Roman laws + ordained that phyſicians ſhould be 
xniſhed for neglect or unſkilfulneſs. In thoſe caſes, if the 
rhyſician was a perſon of any fortune or rank, he was only. 
condemned to deportation ; but if he was of a low condition, 
he- was put to death. By our inſtitytions it is otherwiſe. 
The Roman laws were not made under the ſame circum- 
ſances- as ours: at Rome every ignorant pretender inter- 
me- phyſic; but amongſt us, phyſicians are obliged 

to go: through a regular courſe of ſtudy, and: to take their 
degrees; for which reaſon they are ſuppolengo: 3 
their profeſſion. 


* Inutilis ætas occidatur. Syrian in Hermog. 
ROTOR law de Sigariir, inf. Bd. 6 3. alen 8 7·˙ 


” 


titytion ; they were always thought ſtrange, and had no B O O K 
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CHAP. XV. 
That ſometimes it is proper the Law ſhould amend ite 


HE law of the Twelve Tables * allowed people to kill 

a night-thief as well as a day thief, if upon being pur. 
ſued he attempted. to make a defence: but it it required that 
the perſon who killed the thief +, ſhould cry out and call 
his fellow-citizens : this is indeed what thoſe laws, which 
permit pegple to do juſtice to themſelves, ought always ta 
require. It is the cry of innocence, which in the very mo. 
ment of the action, calls in witneſſes and appeals to judges, 
The people ought to take cognizance of the action, and at the 
very inſtant of its being done ; an inſtant when every thin 
ſpeaks, even the air, the countenance, the paſhons, the ſilence 
of the agent; and when every word either condemns or ab- 


| folves. A law which may become fo contrary to the fecu. 


hap. 16. 


rity and liberty of the citizens, ought to be executed in their 
proſence . | | | 


CH AP. XVI. 
Things ta be obſerved in the compoſing of Laws. 


T H EY who have a genius ſufficient to enable them to 
1 give laws to their own, or to another nation, ought 
to be particularly attentive to the manner of forming 


them. 


The ſtile ought to be conciſe. The laws of the Twelve 
Tables are 4 model of conciſeneſs; the very children ? uſed 
to learn them by heart. Juſtinian's Novellz were ſo very 
diffuſ-d, that they were obliged to abridge them ||. | 

The ſtile ſhould alſo be plain and ſimple + a direct ex. 
preſſion being better underſtood than an indirect one. 
There is no majeſty at all in the laws of the lower empire; 


» See the ath law, ff. ad leg. Aquil, 

+ Ibidem, ſee the decree of Taſſillon added to the law of the Bavarians, dt 
fopularib. legib. art, 4 | 

Ut carmen neceſſarium, Cicero de legib. 2. 

lt is the work of 7rnerive, . 


princes 
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of laws is tumid, they are looked upon only as a work of pa- G 4 


ade and oftentation.” 

It is an effential article that the woxds of the law ſhould 
excite in every body the ſame ideas. Cardinal Richlieu (m1) (H Politi- 
reed, that a miniſter mi ght be accuſed before the king; Al teſta- 
dot he would haye the * puniſhed, if the facts ho rt 

roved were not matters of moment. This was enough to 
inder * le from telling any truth whatſoever againſt the 
niniſter ; a 2 matter of moment is entirely relative 
ind what may be of moment ſo one is not fo to ano- 


The law of Honoxius pyniſhed with death any perſon 
that purchaſed a freed-man as z ſlave, or that * gave him mo- 
tation, He ſhould not have made ufe of ſo vague an ex- 
preſſion z the moleſtatign given to 3 wan, depends-entirely 
on the degree of his ſenſibility, | 

When the law would fix a ſex rate upon things, it ſhould 
void as much zs poſſible rhe eſtimating it in money. The 
nue of money changes from a thouſand cauſes, and the 
fame denomigation continues without the ſame thing. 
Frery one knows the ſtory of that impudent (n) fellow at (s) Apts 
Rome, who uſed ro give thoſe he met a box on the ear, and — 
ifterwards tendered them the five and twenty pence of the chap. 1. 
law of the Twelye Tables. 

When the law has once fixed the idea of things, i it ſhould 
never return to vague expreſſions. Phe ordinance of Lewis 
XIV +. concerning criminal matters after an exact enume- 
ntion of the cauſe in which the king is immediately con 
cerned, adds theſe words, and thoſe which in all times have hes 
ſubjef} to the determinatian of the king's judges ; this renders 
he thing again arbitrary, after it had heen fixed. 

Charles VII. + fays, a has been informed that the par- 
ties appeal three, four, and fix months after judgment, con- 

to the cuſtom of the kingdom in the country goyerned 

= cuſtom : he therefore qrdains, thatthey ſhall a forth- 


vith, ynleſs there happens to be ſome fraud or deceit in the 


* Aut qualibet m donatum inguietare vgluerit. Appendix to the 
Theodoſian in the firſt volume of father Sirmend's works, p. 7 37. 

+ We find in the verbal proceſs of this ordinance the motives that deter- 
miged him. 

In his ordinance of Mountel - les-· tours in the year 1453. 


1 1 . 


attorney, 


inces are ; made to ſpeak like rhetoricians. When the ſtile BOOK 
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BOOK attorney , or unjeſs there be a great or evident cauſe 1, 
2. ſue the The end of this law n the beginning, 
and it deſtroys it ſo — that they uſed after wards 10 
appeal during the ſpace of thirty years. F | 
(% Bock he law of the _— (o) does not allow a woman that 
2. tit. 37. has taken a religious habit, though ſhe has made no vow, tg 
marry ;. becauſe, ſays this law, if a ſpouſe who. has been con. 

tracted to a woman. only by a ring, connot without\guilt be mar. 

ried to another ; for a much Ce reaſon the ſpouſe of Gad ur 

of the bleſſed virgin. . . . Now I ſay, that in laws the argy, 

ments ſhould be drawn from one reality to another, and not 

from reality to figure, or from figure to _— 

@) 1 fa- A law enacted by Tui , ordains, that the ſingle 
ther = teſtimony of a biſhop ſhould be ſufficient, without liſtening 
— r to any other witneſſes. This prince took a very ſhort me: 
tothe thod ; he judged of affairs by perſons, and of perſons by 
Theodoſian dignities. e 5 rr 
code, tom. The laws ought not to be fubtile 3 they are deſigned for 


5 ple of common underſtanding, n6t as an art of logic, but 
| * plain reaſon of a her of a family. 50 V! 

When there is no neceſſity for exceptions and limitations 

in a law, it is much better to omit them: details of that kind 

throw people into new details. © 

No alteration ſhould be made in a law without ſufficient 

reaſon. Juſtinian ordained, that a huſband might be repu- 

diated, and yet the wife not loſe her portion, if for the ſpace 

(g) Leg. 1. of () two years he had been incapable of conſummating the 

ons marriage. He altered his law afterwards, and allowed the 

/r See the (7) poor wretch three years. But in a caſe of that nature, 

Autbentie two years are as good as three, and three are not worth more 

— r 

4 Hoe. When alegillator condeſcends to give the reaſon of his 

(s) Leg. x. law, it ought to be worthy of its majeſty. A Roman (1) 

f. 4% law decrees, that a blind man is incapable to plead, becauſe 

Pefiulando. he cannot ſee the ornaments of the magiſtracy. So bad a 

reaſon muſt have been given on purpoſe, when ſuch a num. 

ber of good reaſons were at hanc. 


* 
* 


6% In his Paul the civilian (5) favs, that a child grows perfect in the 


Sentences, ſeventh month, and that the proportion of Pythagorass 
op ig numbers ſeems to prove it. It is very extraordinary that 
> 4 S 2 -o eo 224 as ; . 4* 75 ves * 2 > 2 r 

They might puniſh the attorney, without there being any neceſſity ol 
diſturbing the public order. ated | 
| * The ordinance of the year 1667, hay made ſome regulations upon thus 


89 a 


they, 
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they ſhould judge of thoſe things by the proportion of Py- B0.0K 
oras's numbers. . EI ;-,.—— 
Some French lawyers have aſſerted, that when the king Chap: IS 
made an acquiſition of a new country, the churches became 
ſubject to the Regale, becauſe the king's crown is round. I 
not examine here into. the king's rights, or whether in 
this caſe the reaſon of the civil or eccleſiaſtic law ought to 
ſubmir to that of the law of politics: I ſhall only ſay, that 
thoſe augult rights ought to be defended by grave maxims, 
Was there ever fach a thing known, as the real cights 
4 dignity, ſounded en the Figure of that dt 
h | 
Dil (5 75 that Charles IX. was declared of age in the (1) Dell 
pariament of Roan at fourteen years commenced, becauſe guerra a> 
the laws require eyery moment of the time to be reckoned, _ di 
incaſes relating to the reſtitution and adminiſtration of an wig 
"WM orphan's eſtate 1 whereas it conſiders the year commenced -* | 
| for WF is a year complete, when the caſe is concerning the acqui- 
; but WF {tion of honors. I am very far from cenſuring a regulation 
f which has been hitherto attended with no ineonveniency; 
1015 I ſhall only take. notice that the reaſon alledged () is not Th 
kind W the true one; it is falſe, that the goyernment of a nation is WO 
| only an honor, 5 | | de Hopitah, 
nent In point of preſumption, that of the law is far preferable to ibid. 
pu- that of the man. The French law (x) conſiders every act , 
p3Cc ¶ of a merchant during the ten days preceding his bankruptcy . 
the as fraudulent : this is the preſumption of the law. The Ro- month ef 
the man law inflicted puniſhments on the huſband who kept his Noyember, 
ure; vife after ſhe had been guilty of adultery, unleſs he was *7%*: 
ore I induced to do it through fear of the event of a law-ſuit, or 
rough contempt of his own ſhame ; this is the preſumption 
his I of the man. The judge muſt have preſumed the motives 
 (:) BY of the huſband's conduct, and muſt have determined a very 
ule WF obſcure and ambigious point: when the law preſumes, it 
d dies a fixed rule to the judge. 1 
m. Plato's law (5, as J have obſerved already, required that a ( Bock 
puniſhment ſhould be inflicted on the perſon who killed him- g. of la 
he elf not with a deſign of avoiding ſhame, but through puſilla- F 
as 5 WF nimity. This law was fo far defective, that in the only 
hat aſe in which it was impoſſible to draw from the criminal 
an acknowledgment of the motive upon which he had acted, ( 
1 required the judge to determine concerning theſe moy 
this les. | 
As uſeleſs laws debilitate ſuch as are neceſſary, ſo thoſe 


tizt may be eaſily eluded, weaken the legiſlation. * 
* a 9 0 ; g N Fe g v 
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law ought to have its effect, and no one ſhould be ſuffered is 
deviate from it by a particular exception. | 


Gap: 1% 5" The Falcidian law ordained among the Romans, that the 


The Falcidian law became uſeleſs: for 


heir ſhould always have the fourth part of the inheritance . 
another law * ſuffered the teſtator to prohibit the heir from 
retaining his fourth part. This is making 2 jeft of the Jaws. 
it the teſtajor had a 
mind to favour his heir, the latter had ne need of the Palci. 
dian law; and if he did not intend to favor him, he ſorbad 
him to make uſe of it. | 
Care ſhould be taken that the:Iaws be worded in ſuch 2 


. manger, as not to be contrary to the very nature of things, 


In tho proſcription of the prince of Orange, Philip II. pro. 


miſes to any man that will kill the prince, tq give him, or 


his heirs, five and twenty thouſand crowns, together with 
the title of nobility ; and this uon the*word of a king, and 
28 a ſervant of To promife nobility for ſuch an ac. 
tion ! to ordain ſuch an action in the quality of a ſervant of 
God ! This is equally ſubverſive of the ideas of honor, mo- 
rality and religion, . ey of 
There very ſeldom happens to be a neceſſity iti 
2 — is not 9 preteice of Au places. 
ection. 

* ought to he a certain ſimplicity and candor in the 
ws: made to puniſh the iniquity of men, they themliehes 
thayld be clad with the rohes of innocence, We find in 
the law of the (a) Vifigoths that ridicutous requeſt, by which 
the Jews were obliged to cat every thing dreſſed with pork, 
provided they did not eat the pork itfelf, This was a very 
great cruelty ; they were obliged to ſuhmit to a law, contrary 
to their on; and they were allowed to retain nothing more 
of their own, than what might ferve as a mark to diſtinguiſh 


n is the Authentic, fed cum teftator, 


CHAP. 
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Cd ty | 
CHAP, XVI 
A bad method of giving Laws. 


| princes, by decrees and edicts ; but they permitted, 
ch oyr princes do not, both the judges and private peo- 
le to interrogate them by letters in their ſeveral differences; 
ud their anſwers were called reſcripts. The decretals of 
the popes are xeſeripts, ſtrickly ſpeaking. It is plain, that 


T HE Roman emperors manifeſted their will like our 


= this is a bad method of legiſlation, Thoſe. who thus apply 
„ Of for laws are jmproper guides to the legiſlator ; the facts are 
vith M dvays wrong ſtated, Julius Capitolinus (5) ſays, that Tra- 
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See 
jm often refuſed to give this kind of reſcripts, leſt a ſingle Tine Ca- 


” deciſion, and frequently a particular favor, - ſhould be ex- Pitoliaus 
of ended in all cafes. Macrinus (c) reſolved to aboliſh all thoſe ( a 
__ eſeripts 3 he could not bear that the anſwers of Commodus, 


Caracalla, and all thoſe other ignorant princes, ſhould be con- 

ing ſidered as laws. Juſtinian thought otherwiſe, and he filled 

arp his complement with them. . 
| I would*adviſe thoſe who. read the Roman laws, to diſtin- 


the Weviſh carefully between this ſort of hypotheſes, and the Sena-. 


ves Ius confulta, the Plebiſcita, the general conſtitutions of the 
in enperors, and all the laws founded on the nature of things, 
ich en the frailty of women, the weakneſs of minors, and the 
" : 


edc utility, 
e 
ary — 2 . — 
— . 
* c AT. n. 
(Of the Ideas of Uniformity. 


"HERE are certain ideas of uniformity, which 
.. ſometimes. ſtrike! great. geniuſes (for they even aſ- 
#Qted. Charlemain) but infallibly make an impreſſion on 
lutle ſouls. They diſcover therein a kind of perfection, be- 
auſe it is impoſñble for them not to ſee it; the ſame 
weights, the ſame meaſures in trade, the ſame laws in the 


nzht, and N e 5 ?. Is- the evil of. changing con- 

llantly leſs than that of 

f genius conſiſt: rather in diſtinguiſhing between thoſe caſes 
| in 


uffering ? Andi does not a greatneſs 


Chap. 18 


late, the ſame religion in all its parts. But is this always 


— — 


. TEIN — —— ͤ— 
” — —— — nl 


| 
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BOOK in which yniſormity is requiſite, and thoſe in which thers 
—_— neceſlity for differences? In China the Chineſe are go. 
nap. 18. , 141. 5 
verned by the Chineſe ceremonial : And the Tartars by 
theirs : and yet there is no nation in the world that aims 1 
much at tranquillity. If the people obſerve the laws, wha 
ſignifies it whether theſe laws are the ſame ? 


— 


CHAP. XIX. 
Of Legiſlators. 


Cap. 19. RIS TOT LE wanted to indulge Qmetimes his jez plet 
lr A louſy againſt Plato, and ſometimes his paſſion for T 
Alexander. Plato was incenſed. againſt the tyranny of the M'** 
people of Athens. Machiavel was full of his idol, the duke 
of Valentinois. Sir Thomas More, who ſpoke rather of Pete 
(2) In hig what he had read, than of what he thought, wanted (d) w N 
Dacia. govern all ſtates with the ſimplicity of a Greek city. Har. 
rington was full of the idea of his favorite. republic of 
England, whilſt a croud of writers ſaw nothing but confu- 
bon where monarchy is abpliſned. The laws always meet 
the paſſions and prejudices of the legiſlator ; ſometimes they 
aſs through, and imbibe only a tincture; ſometimes they 

op, and are incorporated with chem. 


fa 
Theory of the feudal Laws among the Franks, in the. Retatin 
| they bear to the Eftabliſhment of the M. onarchy. 
e ons vw 


of Feudel Laws. 


xxx. I over. in filence,an event which never, again perhaps, . 
Chap. 1. will happen ; were I not to ſpeak of thofe laws Which fud- 
erh :! rate: 22 B zen 'F 


* 


Ds, 
d- 


uy | 
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lenly apper red over all Europe, without being connected 
with any of the former inſtitutions ; of thoſe laws which 
ure done infinite good and infinite miſchief; which have 
wffered rights to remain when the demeſne has been ceded; 
which by veſting ſeveral with different kinds of ſeignory 
wer the ſame things or perſons, have diminiſhed the weight 
of the whole ſeignory; which have eſtabliſhed different li- 


productive of rule with a bias to anarchy, and of anarchy with 
z tendency to order and harmony. 

This would require a particular work to itſelf ; but con- 
ndering the nature of the. preſent undertaking, the reader, 
vill here meet rather with a general ſurvey, than with a com- 
plete treatiſe of thoſe laws. | 

The feudal laws form a very beautiful proſpect. A ve» 
necable old-* oak raiſes its lofty head to the ſkies 3 the eye 
ſees from afar its ſpreading leaves : upon drawing nearer, it 
perceives the trunk, but does not diſcern the root; the 
ground muſt be dug up to diſcover it. > 


U 
| | Of the Source of feudal Laws. 


T HE conquerors of the Roman empire came from 
Germany. Though few ancient authors have de- 
ſcribed their manners, yet we. have two of very great weight. 
Cefar making war againſt the Germans, deſcribes the man- 
ners (a) of that nation; and upon theſe he regulated + ſome 
of his enterpriſes. . A few pages of Cæſar upon this ſubject 
ae equal to whole volumes. | | 
Tacitus has written an entire work on the manners of 
the Germans. This work is ſhort, but it comes from the 
pen of Tacitus, who was always conciſe, becauſe he ſaw 
* thing at one glanee. 2 
Theſe two authors agree ſo perfectly with the codes ſtill 
extant of the laws of the Barbarians, that reading Cæſar and 
Tacitus we imagine we are peruſing theſe codes, and pe- 
ruling theſe codes, we fancy we are reading Cæſar and 
Tacitus, OL 
"= Y Drantivm wertice ad auras 
HEthereas, tantum ratice ad Tartare tendit. VI ROI. 
+ For inſtance, his retreat from Germany: Ibid. 


But 


* 
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nits in empires of too gaeat an extent; which have been 


( Book 6. 
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BOOK. But if inthis reſearch into the feudal laws, I ſhould fn 
. myſelf entangled and loſt in a dark labyrinth. I fancy! , 
0 p a. have tlie clue in my hand, and that I ſhall be able to find & 


my way through: * 
Mr © i I . 

The origin Vaſſalage. 5 

the 


Chap. 3. ES AR“ ſays, “ That the Germans neglected agr. rg 
« culture; that the greateſt part of them lived upon the 
« milk, cheeſe, and fleſn; that no one had lands or boun- fef 
« daries of his on; that the princes and magiſtrates of 
d each nation allotted what portion of land they pleaſed, 
« to individuals, and obliged them the year following to 
4 ages remove to -ſome other part.” Tacitus ſays (65), * That 
man. « each prince had a multitude . of men, who were attached 
« to his ſervice, and followed him wherever he went.” This 
author gives them a name in his — relative to their 
te) Comi- ſtate, which is that of companion (c). ey had a ſtrong 
tes emulation to obtain the prince's eſteem; and the prince: N 
had the ſame emulation ta diſtinguiſn themſelves in the I uu 
bravery and number of their companions. = Their dignity MW * » 
« dignity-and power, continues Tacitus; & conſiſts in being . 2 
tc conſtantly ſurrounded with a - multitude of young ane. 
te choſen people: this they reckon their ornament in peace, * t! 
« this their deſence and ſupport 'in war. Their name be- lo 
« comes famous at home, and among neighbouring nations, MW V 
« when they excel all others in the number and courage of i tra 
« their companions : they receive preſents and embaſſies I ſtand 
5 V 
ſhou 
too 
muc 
ſou 
and 
their 
that 
child 


$ from all parts. Reputation frequently decides the fat 
* of war In battle it is infamy in the prince to be 
te ſurpaſſed in courage; it is infamy in the companions not 
« to follow the brave example of their prince; it is an 
« eternal diſgrace to ſurvive him. To defend him is their 
« moſt ſacred engagement. If a oy be at peace, the princes 
« go to thoſe who are at war; and it is thus they retain 2 
ce great number of friends. To theſe they give the war- 
| Rete and the terrible javelin. Their pay confiſts, in coarſe 


# Book 6th of the Gallic wars. Tacitus adds, aulli dorur aut ager, al 
ig cura; provtad gu weners almtur, De Morib. Germ. 5 


« bit 


— 


« but plentiful repaſts The prince ſupports his liberality ; O OR 
10 _ by war and plunder. You might eaſier perſuade XXX. 
« them to attack an enemy and to 'expoſe themſelves to the r 
« dangers of war, than to cultivate the land, or to attend to 
the cares of huſbandry ; they refuſe to acquire by ſweat 
« what they can purchaſe with blood.” 
Thus, among the Germans there were vaſſals, but no 
fes 3 they had no fiefs, becauſe the princes had no lands to 
give ; or rather their fiefs conſiſted in horſes trained, for 
war, in arms, and feaſting. There were vaſſals, becauſe 
there were truſty men who being bound by their word en- 
ged to follow the prince to the field, and did very near 
the ſame ſervice as was afterwards performed for the 


feſs. 1 | $4: Ke, 
CHAP. IV. 


The fame Subject continued. 


NSAR 4) ſays, that c when any of the princes de- cha 
4 © clared - the aſſembly that he Ltended to for out (4) 8 
« upon an expedition, and aſked them to follow him; thoſe —4 N 
« who approved the leader, and the enterprize, ſtood up lb. 6. 
and offered their aſſiſtance. Upon which they were 
« commended by the multitude. But if they did not fulfil 
« their engagements, they loſt the public eſteem, and were 
« looked upon as deſerters and traitors.” | 
What Cæſar ſays in this place, and what we have ex- 
trated in the — chapter from Tacitus, is the ſub- 
ſtance of the hiſtory of our princes of the firſt race. | 
We muſt not therefore be ſurprized, that our king's 
ſhould have new armies to raiſe upon every expedition, new 
troops to encourage, new people to engage; that to acquire 
nuch they were obliged to incur great expences; that they 
ſhould be conſtant gainers by the diviſion of lands and ſpoils, 
and yet give theſe lands and ſpoils inceffantly away: that 
their demeſne ſhould continually increaſe. and diminiſh ; 
that a father upon ſettling a kingdom (e) upon one of his ) See the 
children, ſhould always give him a treaſure with it; that the life of D- 
ting's treaſure ſhould be conſidered as neceſſary to the mo- bobert. 
Y monarchy z 
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EH AP: V. 


Of the Cnet, of the Franks. 


Chap, g, I Tis not true, chat the Franks upon entering Gaul, tock 
? poſſeſſion of the whole country to turn it into fiefs. Some 
have been of this opinion, becaiiſe they ſa the greateſt 
part of the country towards the' end of the ſecond race, 
converted into fiefs, rear-fiefs, or other dependencies, but 
ſuch a diſpoſition was owing to particular cauſes, which we 
ſhall explain hereafter: 

The conſequence Which ſundry writers would irifer from 
thence, that the Batbatiaris made a general regulation fot 
_  eftabliſhinigin all parts the ſtate of villainage, is as fall 
2s the principle from which it is derived. If at a time when 
the fiefs were precarious, all che lands of the kingdom had 
been fiefs or dependencies of fiets, and all the inen in the 
kingdom vaſſals or bondmen, ſubordinate to vaſſals; as the 
og that has property is ever poſſeſſed of power, the king 
who continually diſpoſed of the hefs, that is, of the only pro- 
perty then exiſting, would have been as arbitrary'a mo- 
narch as the Grand Seignior; which is abſolutely contra. 

dictory to all hiſtor g. 


— See Gregory of Band beat b. an the marriage of the daughter of Chi 
petit. . 'Childebert Tends abaffadors to tell him, that he: ſhould not give be 
cities of his father's kingdomyto his daughter, nor his treaſures; nor his bonc- 
men, nor horſes, nor horſemety nor teams of oxen, Ke. Fe 


„ 


OF LAWS. 273 


0 fo. — * h 
t the CH AP. VI. 


Of the Goths, Burgundians, and Franks. 


AUL was invaded by German nations. The Viſi- Boo x 
6 goths took poſſeſſion of the province of Narbonne, XXX. 
and of almoſt all the ſouth; the Burgundians ſettled Chap. 6, 
the eaſt ; and the Franks ſubdued very near all the 


No doubt but theſe Barbarians retained in their reſpec- 
we conqueſts the manners, inclinations, and uſages of their 
wn country; for no nation can change in an inſtant their 
manner of thinking and acting. Theſe people in Germany 
eglected agriculture. It ſeems by Cæſar and Tacitus, that 
hey applied themſelves greatly to a paſtoral life: hence the 
egulations of the codes of Barbarian laws are almoſt all re- 


h we ting to their flocks. Roricon, who wrote a hiſtory among 
the Franks, was a ſhepherd. 

from 

1 for 8 

Tal. — > ATE 

had ; CH AP: VI. 

the 

3 the Different ways of dividing the Lands, 

kin | 

— FTE R the Goths and Burgundians had under vari- Chap. 73 

mo- ous pretences penetrated into the heart of the em- 


pre, the Romans, in order to put a ſtop to their deveſtations, 

rere obliged to provide for their ſubſiſtence. At firſt they 

alowed them * corn; but afterwards choſe to give them 

nds. Thoemperors, or the Roman + magiſtrates in their 

ume, made particular conventions with them concerning 

. of lands, as we find in the chronicles and in 

codes of the Viſigoths {f) and Burgundians 1. 
The Franks did — * the — In the Salic i ee 

ad Ripuarian laws we find not the leaſt veſtige of any ſuch 48, 9, & 16. 


ary. The Romans obliged themſelves to this by treaties. f 
f Burgundiones partem Galliæ occuparunt, terraſque cum Gallicis ſenatoribus divi- 
erat, Marius's Chronicle in the year 456. 
| Chap. 54.41 & 2. This diviſion was ſtill ſubſiſting in the time of 
Lewis the Debonnaire, as appears by his capitulary of the year 829, which 5 
tas been inſerted in the law of the Burgundians, tit. 79. $ 1. | 


Vo, II. R r divifion 
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diviſion of lands: they had conquered the country, and fo took 
what they pleaſed, making no regulations but amongſt Im 


- themſelves. 0 


Let us therefore diſtinguiſh between the conduct of the 
Burgundians and Viſigoths in Gaul, of thoſe ſame Viſigoths 
in Spain, of the (g) auxilary troops under Auguſtulus and 
Odoacer in Italy, and that of the Franks in Gaul, as alſo of 
the Vandals (5) in Africa. The former entered into conven. 
tions with the ancient inhabitants, and in conſequence thereof 
made a diviſion of lands between them; the latter did no 
ſuch thing. , 


1 
— . — 1 
CHAP. VII. 1 


The ſame Subject continued. 


HAT has induced ſome to think that the Roman Wong | 
lands were entirely uſurped by the Barbarians, is Wl 
their finding in the laws of the Viſigoths and the Burgun- 
dians, that theſe two nations had two-thirds of the lands 
but this they took only in certain quarters or diſtricts aſſigned W th 
them. atio 
Gundebald * ſays in the law of the Burgundians, that his Nute. 
people at their eſtabliſhment had two-thirds of the lands a- Nac 
lowed them; and the ſecond ſupplement + to this law takes 
notice, that only a moiety would be allowed to thoſe who 
ſhould hereafter come to live in that country. Therefore 
all the lands had not been divided in the beginning between 
the Romans and the Burgundians. 
In thoſe two regulations we meet with the ſameexpreſſions 
in their text; conſequently they explain one another; and e 
as the latter cannot mean an univerſal diviſion of lands, N 
neither can this ſignification be given to the former. 
The Franks acted with the ſame moderation as the Bur- n 
gundians; they did not ſtrip the Romans wherever they er- Ne, 


® Licet eo tempore quo populus mancipiorum tertiam & duas terrarum parts be! 
accepit, Nc. Law of the Burgundians, tit 54. $1. 

+ Ut non amplius a Burgundionibus qui infra venerunt requiratur quam ad preſens 
neceſſitar fuerit, medictas terre, art, 11. 
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wen- 
ereof 
id no 


aded their conqueſts. What would they have done with BOOK 


much land ? They took what ſuited them, and left the — 
nainder. Cap. 8. 


SHA. K. 


uf application of the Law of the Burgundians and of that 
Wt the Viſigoths in relation to the diviſion of — 


T is to be conſidered that thoſe diviſions of land were Chap. 9. 
not made with a tyrannical ſpirit ; but with a view of 
lieving the reciprocal wants of two nations that were to in- 
habit the ſame country. 
The law of the Burgundians ordains, that a Burgundian ' 
all be received in an hoſpitable manner by a Roman. This 
able to the manners of the Germans, who, accord- 
ng to Tacitus (i), were the moſt hoſpitable people in the 
yorld. rib. Ger- 
By the law of the Burgundians, it is ordained, that the man. 
Burgundians ſhall have two-thirds of the lands, and one-third 
if the bondmen. In this it conſidered the genius of two 
tions, and conformed to the manner in which they pro- 
ured their ſubſiſtence. As the Burgundians dealt chiefly 
ncattle, they wanted a great deal of land and few bondmen; 
nd the Romans from their application to agriculture, had 
ed of leſs land, and of a greater number of bondmen. The 
wods were equally divided, becauſe their wants in this reſ- 
ect were the ſame. 

We find in the code (I) of the Burgundians, that each, 1 
barbarian was placed near a Roman. The diviſion there- ö 8 
dre was not general; but the Romans who gave the diviſion Viſigoths. 
rere equal in number to the Burgundians who received it. 8 
ie Roman was injured the leaſt poſſible. The Burgun- 


Bur- Nlans as a martial people, fond of hunting and of a paſtoral 
er -· Ni, did not refuſe to accept of the fallow grounds; while 


the Romans kept ſuch lands as were propereſt for culture: 
fande Burgundian's flock fattened the Roman's field. 


idea R r 2 CHAP. 


Chap, 30. thirds of the land, and one-third of the bondmen, T1, 


1B 1214171 


CHAP. X. 


Of Servitudes. 


HE law of the Burgundians (1) takes notice, that wheMiy. 
thoſe people ſettled in Gaul, they were allowed tw, 


ſtate of villainage was therefore * eſtabliſhed in that p 
of Gaul before it was invaded by the Burgundians. 

The law of the Burgundians in points relating to the tw 
nations makes a formal + diſtinction in both, between th 
nobles, the free- born, and the bondmen. Servitude was no 

therefore a thing particular to the Romans; nor libetty an 
. nobility particular to the Barbarians: 

This very ſame law ſays (m), that if a Burgundian free{ 
man had not given a particular ſum to his maſter, nor n 
| ce1 eca third ſhare of a Roman, he was always ſuppoſed u 

belong to his maſter's family. The Roman proprietor w 
rows Arr free, ſince he did not belong to another perſon's fi 
mily ; he was free, becauſe his third portion was a mark 0 
liberty. 
We need only open the Salic and Ripuarian hens to by 
ſatisfied that the Romans were no more in a ſtate of ſeri 
tude, among the Franks, than abou: the other conquerorso 
Gaul. 

The count de Boulzinvilliersla miſtaken-in the capit 
point of his ſyſtem ; he has not proved that the Frank 
made a general regulation to reduce the Romans into a kin 
of ſervitude. 

As this author's wotk is penned without art, and as h 
ſpeaks with the ſimplicity, frankneſs, and candor of tha 
ancient nobility from whence he deſcends, every one is capa 
ble of judging of the fine things he ſays, and of the erro 
into w ich he is fallen. I ſhall not therefore undertake t 

criticiſe him 3 T ſhall only obſerve, that he had more » 


* N 
* This is confirmed by the whole title of the code ds Agricalis & cg f. 
Coloni. N 


Si dentem aptimati Burgundioni od Romano nobili excuſſerit. tit. 26. 5 1. U N 
mediocribus perſonis ingenuis tam Burgundionjbus guam Romanis, Ibid. G 2. 
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in ſenſe, more ſenſe than knowledge though his know- B 


edge was not contemptible, for he was well acquainted with 
- moſt valuable part of our hiſtory and laws, 


med two different ſyſtems, one of which ſeems to be a con- 


t when. When the ſun gave leave to Phaeton to drive his cha- 
d two! bot, he ſaid to him, If you aſcend too, high, you will burn 
ce heavenly manſions ; if you deſcend too low, you wall 


vill meet there with the conſtellation of the ſerpent ; 
avoid going too much to the left, you will there fall in 
en h with that of the altar: keep in the middle “.“ 


vas no 

freed | 

es E 

ſed (1 | . 
T Wa The ſame Subject continued. 


n's fa 
ark 0 


gulation made at the time of the conqueſt, is our 


*. neeting with a prodigious number of ſervitudes in France 


fem 
_ * progreſſion of theſe ſervitudes was not attended to, peo- 
je imagined in an age of obſcurity a general law which was 
erer framed. 

Towards the commencement of the firſt race, we meet 
ith an infinite number of freemen, both among the Franks 
nd the Romans; but the number of bondmen increaſed to 
at degree, that at the beginning of the third race, all the 
ubandmen. and almoſt all the inhabitants + of towns were 
come bondmen : and whereas at the firſt period there 
245 very near the ſame adminiſtration in the cities as among 


-apit 
rank 


2 kind 


Nec preme, nec ſummum molire per ethera currum ; 
Altius egreſſus, caleflia tecta cremabis ; | 
Inferius terras ; medio tutiſſimus ibis. 
9 Neu te dexterior tortum declinet ad anguem, 
I. Neve ſiniſlerior preſſam rota ducat ad aram ; E 
Inter utrumque tene. Ovid. Metam. lib. ii. 


thatl + white Gaul was under the dominion of the Romans, they formed parti- 
Wir bodies; theſe were generally freedmen, or the deſcendants of 


the 


piracy againſt the commons, and the other againſt the nobi- 


reduce the earth to aſhes,: Do not drive to the right, you 


owards the beginning of the third race; and as the conti- 


277 


O OK. 
xxx. 


© Chap, 10. 
The count de Boulainvilliers, and the abbe du Bos, have 


HAT firſt gave riſe to the notion of a general re- Chap. 11. 
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BOOK the Romans, namely a corporation, a ſenate, and courts o ! 
XXX. judicature ; at the other we hardly meet with any thing bygſWere! 


u. a lord and his bondmen. po 
When the Franks, Burgundians, and Goths, made theu “): 

ſeveral invaſions, they ſeized upon gold, filver, moveable t. 
clothes, men, women, boys, and whatever the army cou 1 

U fc 


carry; the whole was brought to one place, and divide 
amongſt the army (). Hiſtory ſhews, that after the fir“ 
(#) See 4 ſettlement, that is after the firſt devaſtations, they entered f 


G * 8 

— into an agreement with the inhabitants, and left them alM* tl 
_ i. their political and civil rights. This was the law of nation“ u 
— in thoſe days; they plundered every thing in time of war 


book i. and granted every thing in time of peace. Were it not o Dur 
chap. 12. how ſhould we And both in the Salic and Burgundian la dei 
ſuch a number of regulations abſolutely contrary to a gene Y 

ſevitude of the people? cone 

But though the conqueſt was not immediately product A 

of ſervitude, it aroſe nevertheleſs from the ſame law df boot 

(e) See the nations (o) which ſubſiſted after the conqueſt. Oppoſition i ſum 
lives of the revolts, and the taking of towns, were followed by the ſlayer I: 


3 * of the inhabitants. And, not to mention the wars wid pub 
pong the conquering nations made againſt one another, as there as ſe 
was this particularity among the Franks, that the different pH 
titions of the monarchy gave riſe continually to civil wa de 
between brothers or nephews, in which this law of natio lere 
was conſtantly practiſed, ſervitudes of courſe became mot t 
eneral in France than in other countries: and this is, l tile 
— one of the cauſes of the difference between ou lech 
French laws and thoſe of Italy and Spain, in reſpect to th ſom 
right of ſeignories. God 
The conqueſt was ſoon over; and the law of nations the his 
in force was productive of ſome ſervile dependencies. The then 
cuſtom of the fame law of nations, which obtained for mami dme 
ages, gave a prodigious extent to thoſe ſervitudes. V 
Theodoric imagining that the people of Auvergne were anc 
not faithful to him, thus addreſſed the Franks of his divifon . 
Follow me, and I will carry you into a country where you ſhall , 
have gold, filver, captives, clothes, and flocks in abundance ; and + | 
u ſhall remove all the people into your own country. Long 
() Ibid. After the concluſion of the peace (q) betweeen Gontra Tt 
book vi. and Chilperic, the troops employed in the ſiege of Bourge vere; 
chap. 31. having had orders to return, carried ſuch a conſiderable Ms 


booty away with them, that they hardly left either men or 
cattle in the country. | 
1 Theoderic 
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eodoric, king of Italy, whoſe ſpirit and policy it was BOOK 

| Lacs diſtinguiſh himaſel from the — * — kings, d 
pon ſending an army into Gaul, wrote thus to the general 
6): It is my will that the Roman laws be followed, and |, Letter 
« that you reſtore the fugitive ſlaves to their right owners. 43, lib. iii. 
MW: The defender of liberty ought not to encourage ſervants in 
« to deſert their maſters. Let other kings delight in the 
i plunder and deveſtation of the towns which they have 
W« ſubdued ; we are deſirous to conquer in ſuch a manner, 
chat our ſubjects ſhall lament their having fallen too late 
under our government.“ It is evident, that his intention 
vas to caſt an odium on the kings of the Franks, and the 
ot l zurgundians, and that he alluded in the above paſſage to 
\ layMtheir particular law of nations. 
ene Yet this law of nations continued in force under the ſe- 
cond race. King Pepin's army, having penetrated into 
Aquitaine, returned to France loaded with an immenſe 
booty, and with a vaſt number of bondmen, as we are in- 
formed by the annals of Metz *. 

Here might I quote numberleſs + authorities : and as the 
public compaſſion was raiſed at the ſight of thoſe miſeries, 
MW; ſeveral holy prelates beholding the captives in chains, em- 
ployed the treaſure belonging to the church, and fold even 
the ſacred utenſils, to ranſom as many as they could ; and as 
ſeveral holy monks exerted themſelves on that occaſion, it is 
in the t lives of the ſaints that we meet with the beſt eclair- 
cſements on this fubject. And, although it may be ob- 
jected to the authors of thofe lives, that they Have been 
ſometimes a little too credulous in reſpect to things which 
God has certainly performed, if they were in the order of 
his providence z yet we draw conſiderable lights from 
thence, with regard to the manners and uſages of thoſe 
times. 

When we caſt an eye upon the monuments of our hiſtory 
and laws, the whole ſeems to be an immenſe expanſe, || or a, 


In the year 763. JInnumerabilibus ſpoliis & captivis totus Alle exercitus 
dtatus, in. Franciam reverſus eſt, 

+ See the annals of Fuld, in the year 739, Paulus Diaconus, de geſtis 
Longobardorum, lib, iii, c. 30. & lib. iv. c. I. and the lives of the ſaints in the 
text quotation. 

See the lives of S. Epiphanius, S. Eptadius, 8. Czfarius, S. Fidolus, 8. 
— 8. Treverius, S8. Euſichius, and of 8. Leger, the miracles of 8. 

ian, &c. 

1 — O Deerant guogue littora onto. Ovid lib. 1. 


boundleſs 
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BOOK boundleſs ocean: all thoſe frigid, dry, crude ' writin 
rs be devoured in the ſame Kees, by) is fabled _ 
Pe *** devoured the ſtones. 
A vaſt eg, of land which had been in the hands 9 
freemen *, was changed into mortmain, when the country 
was ſtripped of its free inhabitants; thoſe who had a great 
multitude of bondmen either took large territories by force 
or had them yielded by agreement, and built villages, as may 
be ſeen in different charters. On the other hand, the free. 
men who cultivated the arts, found themſelves reduced to ex. 
erciſe thoſe arts in a ſtate of ſervitude : thus the ſervitudez 
org to the arts and to agriculture whatever they had 
ww | | 
It was a cuſtomary thing with the proprietors of land, to 
give them to the churches, in order to hold them themſelves 
by a quit-rent, thinking to partake by their ſervitude of the 
ſanctity of the churches. _ 8 : | 


| CHAP. XII. 
That the lands belonging to the diviſion of the Barbarians paid nz 


faxes, 


| People remarkable for their ſimplicity and poverty, a 
8 A free and martial people, who lived a Arr 5 
induſtry than that of tending their flocks, and who had no- 
G) See thing but ruſh cottages to attach them to their (s) lands; 
of 4 ſuch a people, I ſay, muſt have followed their chiefs for the 
book ii, fake of booty, and not to pay or to raiſe taxes. The art of 
tax-gathering is generally invented too late, and when men 

begin to enjoy the felicity of other arts. 
(2) Ibid. The tranſient (:) tax of a pitcher of wine for every acre, 
book v. which was one of the exactions of Chilperic and Fredegonda, 
related only to the Romans. And indeed it was not the 
ranks that tore the rolls of thoſe taxes, but the clergy who 
in thoſe days were all Romans. The burthen of this tax lay 
chiefly on the inhabitants + of the towns; now theſe were 

almoſt all inhabited by Romans. SITE TY 


Even the huſbandmen themſelves were not all ſiaves: ſee the 18th and 

0 role de Agricolis, & Cenſitis, & Colonis, and the 20th of the 
e title. | 

1 Bue conditio univerſis urbibus per Galiiam conſtitutis fo e eft adbibita, 

Lit: Ts. Aridins, | * 


Gregor) 


id no 
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Gregory of Tours relates, (u) that a certain judge was BOOK 
obliged after the death of Chilperic to take refuge in a — 


church, for having under the reign of that prince ordered ( Book 
mes to be levied on ſeveral Franks, who in the reign of vii. 
Childebert were ingenui, or freeborn : Multos de Francis, qui 

tempore Childeberti regis ingenui fuerant, publico tributo ſubegit. 
Therefore the Franks who were not bondmen paid no 

taxes. 

There is not a grammarian, but would be aſhamed to ſee 
how the Abbe du Bos wv) has interpreted this paſſage. He (w) Eſta- 
obſerves, that in thoſe days the freedmen were alſo called in- iſment 
gui. Upon this ſuppolition he renders the Latin word ans 
ingenet, by freed from taxes; a phraſe, which we indeed may monarchy, 
uſe, as freed from cares, freed from puniſhments, but in the tem. ui, 
Latin tongue, ſuch expreſſions as ingenui a tributit, libertini a d re. 
tributis, manumiſſi tributorum, would be quite monſtrous. os ot 

Parthenius, ſays Gregory of Tours (x), had like to have (x) Book 
been put to death by the Franks for ſubjecting them to taxes. i. c. 136. 
The Abbe du Bos finding himſelf hard preſſed by this paſ- 
age (/, very coolly ſuppoſes the thing in queſtion : it was, (2) _ 
he ſays, an extraordinary duty. HER A 

We find in the law of the Viſigoths *, that when a Bar- 
barian had ſeized upon the eſtate of a Roman, the judge 
oblidged him to fell it, to the end that this eſtate might con- 
tinue to be tributary; conſequently the Barbarians paid no 
taxes. F ; 

The Abbe du Bos (z) who, to ſupport his ſyſtem, would (2) E 
fain have the Viſigoths ſubjeCt to taxes 2, quits the lite- bliſhment 
nl and ſpiritual ſenſe of the law, and pretends upon no - _ : 
other indeed than an imaginary foundation, that between ul 
the eſtabliſhment of the Goths and this law there had been tom. iii; 
an augmentation of taxes which related only to the Romans. chap» 14, 
But none but father Harduin are allowed 4 to exerciſe an P 51% 


abitrary power over facts. 


® Fudices atque præpoſiti tertias Romanorum, ab illis qui occupatas tenent, auſerant, 
12 ſua exactionc fine aliqua dilatione reſtituant, ut nibil fi/co debeat deperire, 

X. tit. I. cap 14. 

+ The Vandals paid none in Africa, Procopius, war of the Vandals, lib. 
and 2. Hiſtoria Miſcella, lib. 16, page 106. Obſerve that the conquerors 
of Africa were a mixture of Vandals, Alans, and Franks. Hiſtoria Miſcella, 
lid. 14. page 94. 

He lays a ſtreſs upon another law of the Vi book x. tit. 1. art. 11. 
which proves nothing at all; it ſays only, that he who has received of 
2 lord a piece of land on condition of a rent or ſervice, ought to pay it. 


This 
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BOOK This learned author (a) has rummaged Juſtinian's code (a) 
| _—_ in ſcarch of laws, to prove that among the Romans the mi- 
(«) Book litary benifices were ſubject to taxes. From whence he 
wi. page would infer that the ſame held good with regard to fiefs or 
Ir. benefices among the Franks. But the opinion that our fief 
1 — a. derive their origin from that inſtitution of the Romans, i; 
lb. xi. at preſent exploded ; it obtained only at a time when the 
Roman hiſtory, but not ours, was well underſtood, and our 

ancient records lay buried in obſcurity and duſt. 

But the Abbe is in the wrong to quote Caſſiodorous, and 
to make uſe of what was tranſacting in Italy and in the part 
of Gaul ſubject to Theodoric, in order to acquaint us with 
the practice eſtabliſhed among the Franks; theſe are thing 
which muſt not be confounded. I propoſe ſhewing, ſome 
time or other, in a particular work, that the plan of the mo- 

narchy of the Oſtrogoths, was intirely different from that 
of any other government founded in thoſe days by the other 
Barbarian nations; and ſo far are we intitled to affirm that 
a practice obtaincd among the Franks, becauſe it was eſta. 
bliſhed among the Oſtrogoths, that on the contrary we have 
Juſt reaſon to think that a cuſtom of the Oſtrogoths was not 
in force among the Franks. 

The hardeſt taſk for perſons of extenſive erudition, is to 
deduce their arguments from paſſages not foreign to the ſub. 
jeCt, and to find, if we may be allowed to expreſs ourlſelyes 
in aſtronomical terms, the true place of the ſun. 

The ſame author makes a wrong uſe of the capitularies, 
as well as the hiſtorians and laws of the barbarous nations. 
When he wants the Franks to pay taxes, he applies to free- 

. men what can be underſtood only of (c) bondmen ; when he 
of the ſpeaks of their military ſervice, he applies to (d) bondmen 
French what can never relate but to freemen. 

tom. 111. 

chap. 14, — 4 — 

page 513. 

where 


the | 
—_— CH AP. XIIL : 


of the edit | | 
of Piſtes: Of taxes paid by the Ro and | 7 

— Of taxes paid by the R —_—_ ' Gauls, in the monarchy of the 
On. 

tom. ili. Might here examine whether after the Gauls and Ro- 


| . Chap. 4, mans were conquered, they continued to pay the taxes 
to which they were ſubject under the emperors. But, for 
— 8 


PA. 8 8 a 5 


E 


n 
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the fake of brevity, I ſhall be ſatisfied with obſerving, that if 
they paid them in the beginning, they were ſoon after ex- 
empted, and that thoſe taxes were changed into a military 
ſervice. © For I confeſs I cannot conceive how the Franks 


ſuch ſudden and violent enemies, to taxcs. 

A capitulary * of Lewis the Debonnaire explains extremely 
well the ſituation of the freemen in the monarchy of the 
Franks. Some troops + of Goths or Iberians, flying trom the 
oppreſſion of the Moors, were received into Lewis's domini- 
ons. The agreement made with them was, that like other 
freemen wa ſhould follow their count to the army z and 
upon a march they ſhould mount guard + and patrol under the 
command alſo of their count ; and that they ſhould furniſh 
horſes and carriages for baggage to the king's j commiſſaries 
and to the ambaſſadors in their way to and irom court ; and 
that they ſhould not be compelled to pay any further 
that W :cknowledgment, but ſhould be treated as the other free- 


ſta. men 
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XXX. 

Chap. 13. 


ſnould have been at firſt ſuch great friends, and afterwards 


rave It cannot be ſaid that theſe were new uſages introduced 


not W towards the commencement of the ſecond race. This muſt 

be referred at leaſt to the middle to or the end of the firſt. 
to A capitulary of the year 5 864, ſays in expreſs terms, that it 
ub- was the ancient cuſtom for freemen to perform military ſer- 
ves WW vice, and to furniſh likewiſe the horſes and carriages above- 
a mentioned; duties particular to themſelves, and from which 
ies, WW thoſe who poſſeſſed the fiefs were exempt, as we ſhall prove 


ns. hereafter. 

EC» This is not at all; there was a regulation N which hardly 
he permitted the impoſing of taxes on thoſe freemen. He 
en who had four manors ** was always obliged to march againſt 


In the year 815, chap. I. which is agreeable to the capitulary of Charles 
the Bald, in the year 844. art 1, & 2. 
Be td erat crrany wempaaho Ne egmetten 
j Excubias & explorationes quas Waftas dicunt Thid. 
They were not obliged to furniſh any to the count, Ibid. art. 5. 
$ Ut Pagenſes Franci, qui caballos babent, cum ſuis comitibus in Belem pergant. 
| The cunts: nes faghidl to deprive them of ' their hexfin, os Fore acere, & 
in Baluzius, page 186. \ : 
1 Capitulary of Charlemain, in the year 812. chap, 1. Edict of Piſtes in 
the year 864. art. 27. | 
** Ouatuor manſos. I fancy that what they called Manſu: was a particular 
portion of land belonging to a farm where there were bondmen ; witneſs the 
capitulary of the year 853, «pud Sylvacum, tit. Liv. againſt thoſe who drove the 
dondmen ſrom their Manſve. | 4 


888? 


the 
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BOOK the enemy: he who had but three, was joined with a free. 
XXX. man that had only one ; the latter bore the fourth part of 
Chap. 13. the other's charges, and ſtaid at home. In like manner, they 
joined two freemen who had each two manors; he who 

went to the army had half his charges borne by him who ſtaid 

at home. 3 | 

Again, we have an infinite number of charters, in which 


the privileges of fiefs are granted to lands or diſtricts poſ. 


| ſefſed by freemen, and of which I ſhall make farther men. 
(c) See be- tion hereafter (c). Theſe lands are exempted from all the 
OP; duties or ſervices, which were required of them by the 
ook. counts, and by the reſt of the. king's officers : and as all theſe 
ſervices are particularly enumerated, without making any 
mention of taxes, it is manifeſt that no taxes were impoſed 

upon them. | 
It was very natural that the Roman art of tax-gathering 
ſhould fall of itfelf into the monarchy of the Franks : it was 
a moſt complicate art, far above the conception, and wide 
from the plan, of thoſe ſiiaple people. Were the Tartars to 
over-run Europe, we ſhould find it work difficult to 
make them comprehend what is meant by our finan- 

Sers. 

(4) in Dy- The (d) anonymous author of the life of Lewis the Debon- 
cheſne, naire, ſpeaking of the counts and other officers of the na- 
tom. 2, tions of the Franks, whom Charlemain eſtabliſned in Aqui- 
page 287. tania, ſays, that he intruſted them with the care of defend- 
ing the frontiers, as alſo with the military power and the di- 
rection of the demeſnes belonging to the crown. This 
ſnews the ſtate of the royal revenues under the ſecond race. 
The prince hac kept his demeſnes in his own hands, and em- 
ployed his bondmen in improving them. But the indictions, 
the capitiations, and other impoſts raiſed at the time of the 


emperors on the perſons or goods of freemen, had been 


changed into an obligation of defending the frontiers, and 
marching againſt the enemy. 

{s) wid. In the ſame hiſtory (e), we find that Lewis the Debonnaire 

rage go. having been to wait upon his father in Germany, this prince 
aſked him, why he, who was a crowned head, came to be ſo 
poor? to which Lewis made anſwer, that he was only a nominal 
king, and that the great lords were poſſeſſed of almoſt all his 
demeſnes; that Charlemain, being apprehenſive leſt this 


young peace ſhould forfeit their affection, if he attempted 


himſelf to reſume what he had inconſiderately granted, ap- 


pointed commiſſaries to reſtore things to their former fitu- 


The. 


ation. 


S8 6 £f 
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The biſhops writing {f) to Lewis brother to Charles the B oO Kk 
Bald, uſe theſe words : Tate care of your lands, that you may _ 

« not be obliged to travel continaally by the houſes of the clergy, /, 23. 
« and to tire their bendmen with carriages. Manage your affe eapitulary 
© fairs, continue they, in ſuch a manner, that Fa may have - * year 
« enough to live upon, and to receive embaſſies.” It 18 evident, = Ar 
that the king's revenues * in thoſe days conſiſted of their 
demeſnes. 


— —— >} . 
CHAP. XIV. 


Of what they called Cenſus. 


FT ER the Barbarians had quitted their own coun- Chap. 14. 
A try, they were deſirous of reducing their uſages into 
writing; but as they found a difficulty in writing German 
words with Roman letters, they publiſhed theſe laws in 
in Latin. 


In the confuſion and rapidity of the conqueſts, moſt things 


„changed their nature; in order however to expreſs them, the 
n. vere obliged to make uſe of ſuchold Latin words, as were ot 
ui. 2nalogous to the new uſages. Thus whatever was likely to 


d. WJ icvive + the idea of the ancient cenſus of the Romans, they 
gi. called by the name of cenſus tributum; and when things had 
vis no relation at all to the Roman cenſus, they expreſſed, as well 
a they could, the German words by Roman letters: thus 
they formed the word fredum, on which I ſhall have occafion 
to deſcant in the following chapters. | 
* The words cenſus and tributum having been employed in 
an arbitrary manner, this has thrown ſome obſcurity on the 
d IN fgnification. in which theſe words were uſed under our 
I princes of the firſt and ſecond race. And modern f au- 


They levied alſo ſome duties on rivers; where there happened to be a 
de bridge or a paſſage. ? . 
ſo + The cenſus was ſo generical a word, that they made uſe of it to expreſs 
al the tolls of rivers, when. there was a bridge or ferry te paſs, See the third 
* eapitulary, in the year 803, edition of Baluzius, Page 395, art, , and the 5th 
in the year 819, page 616, They gave likewiſe this name to the carria 

18 furniſhed by the freemen to the king, or to his commiſſaries, as appears by 
capitulary of Charles the Bald, in the year 86s, art. 8S. . 

+ The Abbe du Bos, and his follawers. 


_ thors 
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BOOK thors who have adopted particular ſyſtems, having 

. found theſe words in the writings of thoſe days, imagined 

that what was then called cenſus, was exactly the cenſus of 

| the Romans; and from thence theyinferred this conſequence, 

that our kings of the two firſt races had put themſelves in 

the place of the Roman emperors, and made no change in* 

their adminiſtration. Beſides, as particular duties raifed un. 

der the ſecond race were by change and by certain Þ reſtric. 

tions converted into others, they inferred from thence that 

theſe duties were the cenſus of the Romans ; and, as fince 

the modern regulations, they found that the crown demeſnes 

were abſolutely unalienable, they pretended that thoſe duties 

which repreſented the Roman cenſus, and did not form a 

a part of the demeſnes, were mere uſurpation. I omit the 

other conſequences. | 

To apply the ideas of the preſent time to diſtant ages, is 2 

ſource of error. To theſe people who want to modernize 

all the ancient ages, I ſhall ſay what the Egyptian prieſts (aid 
to Solon O Athenians, you are mere children“ 


——— DI» EC 
E H A P. XV. 


That what they called cenſus war raiſed only on the bondmen, 
| and not on the freemen. | 


Chap. 15. HE king, the clergy, and the lords raiſed regular taxes, 
each on the bondmen of their reſpective demeſnes. 

I prove it with reſpe& to the king, by the capitulary de Villiß 

with regard to the clergy, by the codes of the þ laws of the 
Barbarians; and with relation to the lords, by the regula- 

(e) Book tions (g) which Charlemain made concerning this ſubject. 
Sth of the Theſe taxes were called cen/us; they were ceconomical and 
— not fiſcal duties, mere private ſervices and not public obli- 
303- ; gations. | G ck Ges 


* See the weakneſs of the arguments produced by the Abbe du Bos, in the 
eſtabliſhment of the French monarchy, tom. iii, book 6, chap, 14, eſpecially ia 
the inference he draws from a paſſage of Gregory of 'Tours, concerning 3 
diſpute between his church and king Chari | 

+ For jnſtance, by infranchiſements, | p 6 
t Law of the Alemans, chap. 22, and the law of the Bavarians, tit. . 
chap- 14, where the regulations are to be found which the elergy made con- 
cerning their order. 


1 affirm, 
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x raiſed upon the bondmen. This I prove by a formulary 
Marculfus containing a permiſſion from the king to enter 
into holy orders, provided the perſons be * free-born, and 
not enrolled in the regiſter of the cenſus. I prove it alſo by a 


ſent into Saxony; which contains the infranchiſement of the 


s therefore the ſame thing to be a bondman as to pay the 
cenſus, to be free as not to pay it. * 

By a kind of letters patent || of the ſame prince in fayor 
of the Spaniards, who had been received into the monarchy, 
the counts are forbid to demand any cenſus of them, or to 
deprive them of their lands. That ſtrangers upon their 
coming to France were treated as bondmen, is a thing well 
own; and Charlemain being deſirous they ſhould be con- 
ſdered as freemen, fince he would have them be proprie- 
tors of their lands, forbad the demanding any cenſus of 
them. | 


conſequently this cenſus was not paid by freemen. 


The thirtieth article of the edict of Piſtes reforms the a- 1 & 2. page 


buſe, by which ſeveral of the huſbandmen belonging to the 
king or to the church, ſold the lands dependent on their ma- 
nors to ecclefiaſtics or to people of their condition, reſerving 
only a ſmall cottage to themſelves ; by which means they 
aoided paying the cenſus ; and, it ordains, that things 
ſhould be reſtored to their primitive fituatjon : the cenſus 
was therefore a tax peculiar to bondmen. | 
From thence alſo it follows, that there-was no general 
cenſus in the monarchy ; and this is clear from a great num- 


ber of paſſages. For what could be the meaning of this 5 


* $i ille de capie Juo bene ingenuus ſit, et in Pulettico publico cenſutur non of; 
ld, i. formul, 19. | 

f Et ut ifla ingenaitatis pagina firma flabili » Ibid. 

: Ne libertati donatos, & omni u = cenſu ſolutos. hid. 

| Preceptum pro Hiſpanis, in the year 812. edition of Baluzius, tom. i. 
Page 500. | 
Third capitulary of the year 80x, art. 20 and 23. inſerted in the collec- 
tion of Anzegiſe, book iii. art. 15, This is agreeable to that of Charles the 
Bald, in the year 854. opud Attiniacum, art. 6, 


capitulary ? 


| affirm, that what they called cenſus at that time, was 2 BOOK 


commſſion from Charlemain to a count (5), whom he had (5) In the 


ons for having embraced chriſtianity, and is 2 a char- the Capitu- 
tar of freedom +. This prince reſtores them to their former Þ laries by 


civil liberty, and exempts them from paying the cenſus. It or 


A capitulary of Charles the Bald (i), given in favor of (i) In the 
thoſe very Spaniards, orders them to be treated like the 2 
other Franks, and forbids the requiring any cenſus of them; Baluzius, 
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BOOK. capitulary ? We ordain that the royal cenſus ſhould be levird i 


XXX. 


Chap. 15 


(4) 1n the 
year 812, 


art. 10, & 
Ir, edition 


all places, where formerly it was * lawfully levied. What could 
be the meaning of that in which (2) Charlemain orders his 
commiſſaries in the provinces to make an exact enquiry into 
all the cenſus's that belonged in former times + to the king 


of Baluzius demeſne? And of that (/) in which he diſpoſes of the cen- 


tom. i. 
age 398. 

Fin the 

year 813, 


ſus's-paid by thoſe + of whom they are demanded ? What 
can that other capitulary () mean, in which we read, IF 
any perſon || has acquired a tributary land, on which we were ac. 


art. 6, edi» cuſfomed to leuy the cenſus * And that other in fine (a), in 


tion of. 


37,and 
inſerted in 
the law of 
the Lom- 
bards. 

(a) In the 
year 805 
art, 8. 
(o) In the 
year 864. 
art. 34, 
edition of 
Baluz ius, 
page 192. 


which Charles the Bald h makes mention of the lands, whoſe 
cenſus had from time immemorial belonged to the king. 
Obſerve that there are ſome paſſages which ſeem at firſt 
ſight to be contrary to what J have ſaid, and yet confirm it. 
We have already ſeen that the freemen in the monarchy were 
obliged only to furniſh particular carriages z the capitulary 
juſt now cited gives to this © the name of cenſus, and op- 
poſes it to the cenſus paid by the bondmen, 
Beſides, the edict (o) of Piſtes takes notice of thoſe freemen 
who are obliged to pay the royal cenſus for their ** head 
and for their cottages, and who had ſold themſelves durin 
the famine. The king orders them to be ranſomed. This 
is I becauſe thoſe who were manumitted by the king's let. 
ters, did not, generally ſpeaking, acquire a full and perfect tt 
liberty, but they. paid cenſum in capite; and theſe are the 
people here meant. IP 4 
We muſt therefore explode the idea of a general and uni- 
verſal cenſus, in imitation of that of the Romans, from which 


' #*. Undecunque legitime exigebatur. Ibid. 353 | 
+ Undecunque antiquitus ad partem regis venire ſolebant, Capitulary of the year 
812, art. 10, & 11. | | 
De illi unde renſa' exigunt. Capitulary of the year 813. art. 6+ 

Si quis terram tributariam, unde cenſus ad partem noſtram exire ſolebat, ſuſceperit, 


Bool iv, of the Capitularies, art. 37, 


* 


5 Une cenſur ad partem regic exivit antiquiturs Capitulary of the year 80g, 


„8. | 

Nis - 

* D- illi. Francis bominibus qui cenſum regium de ſuo capite IF de ſuis recelli 
Abet. Wbid. 3 s 1 | 

++ The 28th article of the ſame edi& explains this extremely well ; it even 
makes a diſtinction between a Roman freedman and a Frank freedman ; and 
we likewiſe ſee there that the — vas not general; it deſerves to be read. 

tt As appears by the capitulary of Charlemain in the year 813; which we 
have already quoted, 


cenſus 
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in anſus the rights of the lords are alſo ſuppoſed to have been 3 1 
uld Wirived by uſurpation. What was called cenſus in the Chap 13. 
his rrench monarchy, independently of the abuſe made of chat 

nto MWjord, was a particular tax impoſed on the bondmen, by 

g's Wheir maſters. | 

en- Ideg the reader to excuſe the trouble I muſt give him 

hat eich ſuch a number of citations. I ſhould be more conciſe, 

„Jil not meet with the Abbe du Bos's book on the eſta- 

a. Wiihment of the French monarchy in Gaul, continually in 

in Nur way. Nothing is a greater obſtacle to our pr in 
tnowledge, than a bad performance of a celebrated au- 

hor ; becauſe, before we inſtruc, we muſt begin with un- 
leceiving. | 


c HAP. XVI. 
er Of the feudal Lords or Vaſſalt. 
ng Have taken notice of thoſe volunteets among the Ger- Chap. 16, 
18 


mans, who followed their princes in their ſeveral ex- 

«ditions. The ſame uſage continued after the conqueſt. 

xcitus mentions them by the name of companions r); the (r) Comiter, 
lic law by that of men who have vowed fealty * to the king; 

he formularies of /s) Marculfus by that of the king's An- ( Book - 
ruſtos 4, the earlieſt French hiſtorians by that of Leudes g . 
ithful and Ioyal;; and thoſe of later date by that of vaſſals || 
nd lords. 

In the Salic and Ripuarian laws we meet with an infinite 
umber of regulations in regard to the Franks, and only with 
few for the Antruſtios. The regulations concerning the 
Intruſtios are different from thoſe which are made for the 
ther Franks ; they are full of what relates to the ſettling of 

he . of the Franks, but mention not a word concern- 

g that of the Antruſtios. This is becauſe the pro 
f the latter was regulated rather Ar political than by the 

wil law, and was the ſhare that fell to an army, and not 


Ne patrimony of a family. | 

id. . . . 1 

* f — the words — which ſignifies faithful, among the Germans. 
1 Leute, fideler. | | f . wy? 
1 Vaſſalli, ſenidtes. 


ſou. II. 8 3 The 


N ' 
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BOOK The goods reſerved for the feudal laws were called fiſcal 
ag goods, benifices, honors, and fiefs, by different author 
and in different times. | | 
{t) Seethe There is no doubt but the fiefs at firſt were at will (g). W. 
1 bovk. find in Gregory of Tours (%, that Sunegiſilus and Gallomz. 
— 8 nus were deprived of all they held of the exchequer, and no 
IT Cujas more was left them than their real property. When Gon- 
on that tram raifed his nephew Childebert to the throne, he had: 
beok. private conference with him, in which he named + the yer. 
ſons who ought to be honored with, and thoſe who ought 
38. to be deprived of, the fiefs. In a formulary t of Marculfus 
the king gives in exchange not only the benefices held hy 
his exchequer, but likewiſe thoſe which had been held by 
(w) Liv: another. The law of the Lombards oppoſes (w) the bene. 
Ni. tit. 8, fices to property. In this our hiſtorians, the formularies, ¶ ne 
$ 3. the codes of different barbarous nations, and all the monu. MW Chi 


ments of thoſe days, are unanimous. In fine, the writenMW for 
of the book of fiefs || inform us, that at firſt the lords coul int 
take them back when they pleaſed, that afterwards ther is t 
granted them for the ſpace of a year 5, and that at length 
they gave them for life. Gon, 
: and 
— 4 — mat 
| 255 1 
CH AP. XVI. wit! 
| then 
: : Ne th 2 
Of the military Service of Freemen. 171 
| | | tify 
1 93 W © ſorts of people were bound to military ſervice ey 
* the great and leſſer vaſſals, who were obliged in con don 
ſequence of their fief; and the freemen, whether Franks 7 
„Eggel. See the. 14th formulary of Marculfus, bock i. It is mene In 
in the life of 8. Maur, dedit fiſcum mu; and in the annals of Metz, in i diſtit 
vear 747, dedit illi comitatus M fiſces plurimoes, The goods deſignes for d 
ſupport of the royal family were called regalia. _ 5 
+ Duo: bonoraret muneribus, quos ab bonore depelleret. Ibid. lib. vii. Sa, 
1 Vebreliquis quibuſcumgue beneficiis, quodeumque . ile, vel fiſcus nofter, in ig is 1 
tenuiſſe noſcitur. Lib. 1, formul. 30. 7 
Astiguiſſimo enim tempore ſic erat in Dommorum poteflate connexum, ut pu 11 
wellent poſſent auferre rem in feudum a ſe datam ; poſlea vero conventum eft ut per am T1 
. tantum firmitatem baberent, deinde flatutum oft ut uſque ad vitam  fidelis pfad | £ 
Feudorum, lib. i. tit, 1. | | 
$ It was a kind of precarious tenure which the lord conſented or refuſed! _ 
Year 


renew every year; as Cujas has obſerved, 


Roman 
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Romans, or Gauls, who ſerved under the count, and BOOK 
commanded by 2 and his officers. N 5 88 — 5 
The name of freemen was given to thoſe, who, on the 8 
one hand had no benefices or Fefs, and on the other were 1 
not ſubject to the baſe ſervices of villainage; the lands they . Charle. 
ſſeſſed were what they called allodial eſtates. ' | 2 
The counts (*) aſſembled the freemen, and led them a- 3+ 4. 
ginſt the enemy; they had officers. under them who were <dition of 
called ® vicars; and as all the freemen were divided into Nluzius, 
hundreds, which conſtituted what they called a borough, the —— — * 
r — yon, who were denominated the edict of 
centenari, and le e men + of the bo h z Piſtes in the 
hundreds, to the field. ' wt * 1 — 304, 
This diviſion into hundreds is poſterior to the &ſtabliſh-tom, i, pa 
ment of the Franks in Gaul. It was made by Clotharius and 186. OE” 
Childebert, with a view of obliging each diſtrict to anſwer (3) Capi: 
for the robberies committed in their diviſion ; this we find — 
in the deerees ꝑ of thoſe princes. A regulation of this kind main, in 
+ * very day obſerved in England. — year 
As the counts led the freemen againſt the. enemy, the _—— 
feudal lords commanded alſo their vaſſals or — ; 1 
and the biſhops, abbots, or their || advocates likewiſe com- Baluzius, 
manded theirs (y). | 4 tom. 1. 
The biſhops were greatly embarraſſed, and () inconſiſtent NO es the 
vith themſevles; they requeſted of Charlemain not to oblige capitulary 3 
them any longer te a military ſervice ; and when he granted % the year 
their requeſt, they complained that he had deprived them idee 
of the public eſteem ; ſo that this prince was obliged to juſ- Worms, 
tify his intentions upon this head. Be that as it may, when edition of 
they were exempted from marching againſt the enemy, I Bui 
do not find * their vaſſals were led by the counts; on the & pa 
contrary, we ſee. (a) that the kings or the biſho 1e(a) Capi 
of _ feudatories to A f Pn — . 
au In a capitulary (4) of Lewis the Debonnaire, this prince boring 
in u diſtinguiſhes three forts of vaſſals, thoſe belonging M the I 


for ü 
* bigs} w . tion of 
Et habebat unuſquiſque comes Vicarids & 153 ä „ Baluzius, 
ol the capitularles, = * Icarids & Cegtteriarios ſecum. -book u, page 409 
7 They were called Compagenſ”s, and — 
council 


{ Publiſhed in the year 595. art. 1. See the rien, [dies 

72 page 20. Theſe regulations were Sa ar — — ng — year 
Advocati, * i N 45, under 
Charles the 


rerno palitio, edition of Baluzius, tom. ji 1 3 Bald, in 
fear 819. . 47. edition of Baluzius, A % 09 The 5th Capitulary of the 


mm „ _ 
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BOOK king, thoſe to the biſhops, and thoſe to the counts. The # 5 


of 


Gi, vaffals of a feudal lord were not led againſt the enemy HH 
P 77: the count, except ſome employment in the king's houfhod do 
hindered the lord himſelf from commanding them. whc 

But who is it that led the feudal lords into the field? V v 


doubt the king himſelf, who was always at the head of his 
faithful vaſſals. Hence we conſtantly find in the capituls Mic 
ries a diſtinction made + between the king's vaſſals and thoſe 
of the biſhops. Such brave and magnanimous princes Ae 
our kings, did not take the field to put themſelves at the head 
of an eccleſiaſtic militia; theſe were not the men they choſ 
to conquer or to die with. 

But theſe laws carried their vaſſals and rear-vaſſals wi 
them; as we can prove by the capitulary + in which Char 
lemain ordains that every freeman, who has four manor 
either in his own property, or as a benefice from ſomebogz 
elſe, ſhould march againſt the enemy or follow his lord, 1: 
is evident, that Charlemain means, that the perſon who ha 
a manor of his own ſhould march under the count, and he 
who held a benefice of a lord, ſhould ſet out along wit! 

oy And yet the Abbe du Bos (5) pretends, that when men we 
5 br 6. tion is made in the capitularies, of tenants who depended o 
chap. 4. A particular lord, no others are meant than bondmen; ant 
Page 299. he grounds his opinion on the law of the Viſigoths, and the 
_ "of che Practice of that nation. It is much better to rely on tia 
French Capitularies themſelves ; that which I have juſt quoted, Gn 
monarchy expreſsly the contrary. The treaty between Charles tle 
Bald and his brothers takes notice alſo of freemen, wid 
might chuſe to follow either a lord or the king; and th 
regulation is conformable to a great many others. 

We may therefore conclude, that there were three ſor 

of military ſervices; that of the king's vaſſals, who had nc 
other vaſſals under them; that of the biſhops or of the ot! 


De Vaſe inicis gui adbuc intra caſam ſerviunt & tamen beneficia bal i 
mſcuntur, flatutum gf ut quicumgu# ex eis cum Domino Imperatore domi remanſerid IC Ki 
vaſſallos ſuos caſator ſecum non retineant ; ſed cum comite, cujus es ſunt, i war 
permittant, ad capitularly in the year 812. art. 7. edition of ius, tom. his cc 
Page 494 | 


x Capitul. of the year $12. arts 5. &e beniaibes mftris t9' epiſcoporum 
enn babent, c. edition of Baluzius, tom. 
page 4 . 

4 * year 812. chap. 1. edition of Baluzius, page 490. ut omni | 
liber guatuor manſos veſtitos de proprio ſus, eue de alicujus beneficio babet, it n 
Property, & ipſe in boſiem pergat, fove cum ſeniore ſue, 6 Th 


cl ' 


erg) and their vaſſals, and, in fine, that of the count, who BOOK 
The: mmanded the freemen. xxx. 
my by Not but the vaſſals might be alſo ſubject to the count; as Chap. 1). 
uſhold i doſe who have a particular command are ſubordinate to him, 
vho is inveſted with a more general authority. 

We even find that the count and the king's commiſſaries 
night oblige them to pay the fine, when they had not ful- 
fled the engagements of their fief. In like manner if the 
ng's vaſſals (e) committed any outrage, they were ſubject to (e) Capi- 
e correction of the count, unleſs they choſe to ſubmit ra- — of 
er to that of the king. 9 8 rob panel 


? No 
of his 
pitul; 
I thoſe 
Ces 4) 


II. apud 

edion of 
C H A P. XVIII. Baluzius. 

tom. ii. 
Of the double Service .*. 


| T was a fundamental principle of the monarchy, that char 13. 
l whoſoever was ſubject to the military power of ano- 

her perſon, was ſubject alſo to his civil juriſdiction. Thus () Art. 1, 
he capitulary (d) of Lewis the Debonnaire, in the year 815, aun _—_ 
makes the military power of the count, and his civil juriſ- urn pa 
lition over the freemen, keep always an equal pace. Thus /atio of the 


e placita ® of the count who carried the freemen againſt the Jar 845. 


6 Wenemy, were (e) called the placita of the freemen ; from = 4 
10 . Wvhence undoubtedly came this maxim, that the queſtions re- luzius, 
* ting to liberty could be decided only in the count s placita, tom. ii. 


and not in thofe of his officers. Thus the count never led N 4 
te vaſſals (/) belonging to the biſhops or to the abbots 3 
ainſt the enemy, becauſe they were not ſubject to his civil book 4th 
uriſdition, Thus he never commanded the rear-vaſlals — 
telonging to the king's vaſſals. Thus the gloffary t of the Angeziſe, 
Engliſh laws informs us, that thoſe to whom + the Saxons art. 5. 
pave the name of cop/es, were by the Normans called counts,92d the 5th 
Wer omparions, becauſe they ſhared the juſticiary fines with offen 
WMihe king. Thus we ſee, that at all times the duty of a vaſſallſ the Pious in 


at, wards his lord, was to bear arms and to try his peers in the year 
tom, is court. | © NW. : 819. art. 
Iath edition 
row | wn of Baluzius, 
om Or aſſizes. | | tom. 1. 
lt is to be found in the eollection of William Lambard, de priſcis Anglorum page 615. 
PL Chak * Lee the 
| 100 { In the word Satrapias ; $th note 


| This is well explained by the aſſizes of Jeruſalem,” chap. 221 & 222. of the 
F The advowees of the church (advocati) were equally at the head of their preceding 
Pacita, and of their militis—=_ r 


. % 0 . 
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BOOK One of the reaſons which produced this « connexion has  h 

. g. tween the judiciary right and tha t of _— the forces a. 
P. 1 

gainſt the enemy, was becauſe the perſon who led them ex. 

acted at the ſame time the payment of the fiſcal duties, 

which conſiſted in ſome carriage ſervices due by the freemen, ger | 

and in general in certain judiciary * of which we ſhall Morg 

treat hereafrer, We! 

The lords had the right of adminiſtering juſtice in their V 

fief, by the ſame principle as the counts had it in their coun. Wie « 

ties. And indeed, the counties irfthe ſeveral variations that Nin re 

happened at afferent times, always followed the variations Won!y 

of the fiefs ; both were governed by the ſame plan, and by hi 

the ſame principles. In a word, the counts in their coun- And 

> ties were lords, and the lords in their ſeignories wers ent 

; _ Well 

It has been a miſtake to aber the counts as civil off 
cers, and the dukes as military commanders.. Both were 
equally civil * and military officers :- the whole difference 
conſiſted in the duke's having ſeveral. counts under him, 
though there were counts who had no A over them, as we 

Y chro- learn from Fredegarius (g). 
vicle, chap. It will be imagined perhaps. chat the government of the 
285 * = Franks muſt -have'been very ſevere at that time, fince the 
Leb as. ſame officers were inveſted with a military and eivil power, 
ne nay, even with- a fiſcal authority, over the ſubjects; which 
in the preceding books I have obſerved to on diſtinguiſhing 
vale of defpotifm. . 

But we- muſt not believe that the counts pronounced judg- 
ment by themſelves, and adminiſtered juſtice in the ſame lt 
manner as baſhaws in Turkey; in order ta judge affairs capi 
they aſſembled a 5 cg __ . b che 417 men 
appeared. Whi 
To the end we may-thoroughly 3 "what relate ſon | 
to the judicial-proceedings, in the. formulas, in the laws of {cnc 
the barbarians, and in the. capitularies, it is proper to ob- Ide 
ſerve that the · functions of the count, of the graſio or fiſcal 
judge, and the centenarius, were the ſame; that the judges, 
the rathimburgbers, and the ſheriffs, were the. ſame, perſons 
under different names. Theſe were the count's aſſiſtants, 
and ware generally ſeven in number; and as he was obliged 


| 1 E 5 „ „„ e 
® Sec the 8th formulary of Marculfus, bock i. which contains the letter 
given to a duke, patrician, or count; and inveſts them with the civil juril- 
(iQiop, and the fiſcal adminiſtration. : ; 
4 


* *%% 


>: 
* * * . 
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. W » have twelve perſons to judge *, he filled up the numher B o OK. 


© 3. Neth the principal men f. ö ++ 15 

But whoever had the juriſdiction, the king, the count, 
he grafio, the centenarius, the lords, or the clergy, they ne- 
men, Mer tried cauſes alone ; and this uſage, which derived its 
- ſhall Morigin from the foreſts of Germany, was ſtill continued even 
iter the fiefs had aſſumed a new form. | 


235 


XXX. 
Chap. 18. 


their With regard to the fiſcal power its nature was ſuch, that 
e oun- Mike count could hardly abuſe it. The rights of the prince 
; that Min reſpect to the freemen, were ſo ſimple, that they conſiſted 
tions Monly, as we have already obſerved, in certain carriages 


which were + demanded of them on ſome public occaſions. 


jented (g) miſdemeanors, 


— 9 9 ( —— 

were . | 1 
ence | | 
him, SH. AP. K. 
$ we | 5 
n Of Compoſitions among the barbarous nations. 

0 | 
th | | 
*. INC E it is impoſlible to have any tolerable notion of 


hich our political law, unleſs we are thoroughly acquainted 
with the laws and manners of the German nations, I ſhall 
derefore pauſe here a while, in order to inquire mto thoſe 
dg. WW manners and laws. | 77 
ame It appears by Tacitus, that the Germans knew: only two 
capital erimes; they hanged traitors, and drowned cowards; 
nen Wtheſe were the only public crimes among thoſe people. 
When a man { had injured another, the relations of the per- 
ſon injured took ſhare in the quarrel, and the offence was 
cancelled, by a ſatisfaction. This ſatisfaction- was made to 
the perſon offended when capable of receiving it: or tot he 


* Sec coneerning this ſubject the capitularies of Lewis the Pious, added 


the word boni hominer. | 
+ Per bonor hornines, ſometimes there were none but principal men. See the 
Ppendix to the formularies of Marculfus, chap. 51, 

And ſome tolls on rivers, of which I have ſpoke already, 


unde, recipitque ſatirſaFionem univerſa domur. Taciz. de morib. Germ. 


And as for the judiciary rights, there were laws which pre- 


} Sce the 
aw of the 
Ripuarians, 
tit. 89, and 

the law of 
the Lom - 
bards 
book ii. 
tit. 52, 8 9. 


n 


to the Salic law, art. 2. and the formula of judgments given by Du Cange in 


F Suſcipere tam inimicitias, ſeu patris ſeu propinqui, quam amicitias neceſſe /; 
ur implacabiles durant; luitur enim ctiam bomicidium certo armentorum ac pecorum 


» relations 


* 
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BOOK relations if they had been injured in common, or if by the Ml 5 
_ deceaſe of the party injured, the ſatisfaction bad devolyed to MW het 
— ” them, 
In the manner mentioned by Tacitus, theſe ſatisfaction Wl iis 

were made by the mutual agreement of the parties; hence I jar: 

in the codes of the barbarous nations theſe ſatisfaCtions are que 

called compolitions. Ms! bus 

The law“ of the FriGans i is the only one I find that has WM this 

left the people in that ſituation, in which every family at va. WM con 

riance was in ſome meaſure in the ſtate of nature, and in MW ext: 

which being unreſtrained either by a political or civil law, 1 

they might give a looſe to their revenge, till they had ob- paic 

taincd fatisfaftion. Even this law was moderated ; aregu- MW con 

(b) Additio jation was made (+), that the perſon whole life was fought I int 
er- after, ſhould be unmoleſted in his own houſe, as alſo in going gre: 


th. * and coming from church, and from the court where cauſes of a 
dere tried. ther 
8 The compilers of the Salic law cite (i) an ancient uſage of N of | 


| t. $ 1. the Franks, by which a perſon who had dug a corpſe out of Ml i þ 
fit. xvii. < z. the ground in order to itrip it, ſhould be baniſhed from ſo- WM fv 
ciety, till the relations had conſented to his being re- admit- 1 
ted. And as before that time ſtrict orders were iſſued to fan 
every one, even to the offender's own wife, not to give him (eiy 
a morſel of bread, or to receive him under their roof; ſuch ¶ ze 
a perſon was in reſpect to others, and others in reſpect to Ml race 
tim, in a ftate of nature, till an end was part to this itate ¶ out 
by a compoſition. The 
This excepted, we find that the ſages of the different bar- W had 
barous nations thought of determining by themſelves, what lays 
would'have been too long and too dangerous to expect from WM ton, 
the mutual agreement * the parties. They took care to fix ﬀW  þ 
the value of the compoſition which' the party injured was to bot 
receive. All thoſe erden laws are in this reſpect molt ¶ ver) 
admirably exact; the ſeveral caſes are minutel ＋ diſtin- WI bles 
guiſhed, the circumſtances are weighed, the law fubſtitute que! 
itſelf in the place of the perſon injured, and inſiſts upon the 
me ſatisfaction as he himſelf would have demanded 1 in cold a 
lood. | 
By the eſtabliſhing of thoſe laws, the German nations I em 
quitted that ſtate of nature, in which they ſeem to haye }: 
lived in Tacitus's time. op 


0. Seo this las in the 2d title on n: and Vulemar's addition or 
robberies. 

+ The Salic laws are alas 4 in this reſpec ; ſee pony the titles 2, 
3. 4. 5, 6, and 7, which related to the ſtealing of cattle, 


Rothar! 
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Rotharis declares in the law (I) of the Lombards, that BOOK 
he had increaſed the compoſitions anciently accuſtomed for buns 
wounds, to the end that the wounded perſon being fully ſa- (4) Ee. 
isfied, all enmities ſhould ceaſe. And indeed, as the Lom- tit. 7, $ 15. 
ence Ml hards, from a very poor people, were grown rich by the con- 
are queſt of Italy, the ancient compoſitions were become frivo- 

ous, and reconcilements prevented. I do not queſtion but 
has this was the motive, which obliged the other chiefs of the 
t va- ¶ conquering nations, to make the different codes of laws now 
T 2 | ag eee 
law, WW The principal compoſition was that which the murderer 
ob. aid to the relations of the deceaſed. The difference of (7) G, the 
egu- ¶ conditions produced a difference in the compoſitions ; Thus 2 
ught in the law of the Angli, there was a compoſition of fix hun- i. 5 r, 2, 
oing WF dred ſous for the murder of an adeling, two hundred for that &c 4 ibid. 
uſes WM of a freeman, and thirty for killing a bondman. The largeneſs 38 
I berefore of the compoſition for the life of a man, was one the Bava- 
e of W of his chief privileges; for beſide the diſtinction it {made rians, tit. i. 
t of ¶ of his perſon, it likewiſe eſtabliſhed a greater ſecurity in his * 7 
1 fo- WF tor among rude and boiſterous nations. dis al che 
mit- This we are made ſenſible of by the law of the (m) Bava- Friſians, 
to fans: it gives the names of the Bavarian families who re- tit. xv. _ 
him WF ceived a double compoſition, becauſe they were the firſt * — ms 
ſuch I zfter the Agilolfings. The Agilolfings were of the ducal - * 
t to nce, and jt was cuſtomary with this nation to chuſe a duke 
tate I out of that family; theſe had a quadruple compoſition. 

The compoſition for a duke exceeded by a third, that which 
bar. lad been eſtabliſhed for the Agilolfings : becauſe he is a duke 
hat lays the law, a greater honor is paid to him than to his rela: 


fix All theſe compoſitions were valued in money, But as 
is to thoſe people, eſpecially when they lived in Germany, had 
nolt N very little ſpecie, they might pay it in cattle, corn, movea- 
kin. bles, arms, dogs, hawks +, lands, &c. The law itſelf 4 fre- 
utes i quently determined the value of thoſe things; which ex- 


old i * Hozidra, Oz | ; i | 
za, Sagana, Habilingua, Anniena. Ibid. 

f Thus the law of Ina valued life by a certain ſam of money, or by a certain 
ons — _—_ r. Ine regis, dale de villico regio de priſeis Anglorum i ibu. 
avc i | See the law of the Saxons, which makes this ſame regulation for ſeveral 
people, chap 18. See alſo the law of the Ripuarians, tit. 36. $ 11. the law of 
the Bavarians, tit. 1. C 10, and 11. Si aurum non babet, donet oliam pecuniam, 


% 
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EO OK plains how it was poſſible for them to have ſuch a number 


XXX. 
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* 


of pecuniary puniſhments with ſo very little money. 

Theſe laws were therefore employed in exactly determi. 
nating the difference of wrongs, 1 and crimes; to the 
end that every one might know how far he had been in- 
jured or offended, the reparation he was to receive, and ef. 
pecially that he was to receive no more. 

In this light it is eaſy to conceive, that a perſon who had 
taken revenge after having received fatisfaCtion, was guilty 
of an heinous crime. This contained a 23 as well as à 
private offence: it was a contempt of the law of itſelf; 2 
crime which the legiſlators * never failed, to puniſn. 

There was another crime, which aboge all others was con. 
fidered as dangerous, when + thoſe people loſt ſomething of 


their ſpirir of independence; and when the kings endeavoured 


to eſtabliſh a better civil adminiſtration : this was the re. 
fuſing to give or to yeceive ſatisfaction. We find in the 
different codes of the laws of the Barbarians, that the legif- 
lators were peremptory ꝗ on this article. In effect, a perſon 
who refuſed to receive ſatisfaction, wanted to preſerve his 
right of proſecution ; he who refuſed to give it, left the 
right of proſecution to the perſon injured ; and this is what 
the ſages had reformed in the inſtitutions of the Germans, 
whereby people were invited but not compelled to compo- 
Song . ĩͤ v >; | 

i have juſt now. made mention of a text of the Salic law, 
in which the legiſlator left the party offended at liberty to te- 
ceive or to refuſe ſatisfaction; it is the law || by which 2 
perſon who had {tripped a dead. body, was expelled from ſo- 
ciety, till the relations upon receiving ſatisfaction petitioned 
for his being re-admitted. It was owing to the reſpect they 


See the law of the Lombards, book i. tit. 25,4 21. ibid. book i. tit. 9.4 
$ and 34. ibid. & 38. and the capitulary of Charlemain in the year 802. chap. 
32. containing an inſtruction given to thoſe whom he ſeat into the ppovinces. 

+ See in Oy of Tours, book vii. chap. 47. the detail of à proceſs, 
wherein a party loſes half the compoſition that had been adjudged to him, for 
having done juſtice to himſelf, inſtead of receiving ſatisfaction, whatever 
injury he might have afterwards reecived. | + 

t See the law of the Saxans, chap. 3 and 4 the law of the Lombards, book 
i. tit. 37. F 1and 2. and the law of the Alemans, tit. 45.4 rand 2. This laſt 
law gave leave to the party injured to right himſelf upon the ſpot, and in the 
firſt tranſport of paſſion, See alſo the capitularies of Charlemain in the year 
779. chap. 22. in the year 802, chap. 3a. and alſo that of the year 80g. chap. 


* ; 
The compilers of the law of the Ripuarians ſeem to have ſoftened this. 
See the 8512 title of theſe laws, — 3 


ad, 
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jad for ſacred things, that the compilers of the Salic laws BOOK 
za not meddle with the ancient uſage, RAN. 
mi- it would have been abſolutely unjuſt to grant a co EY 
the ton to the relations of a robber killed 3 in the fact, or to the 
in- W;-ations of a woman who had been repudiated for the crime 
CY # adultery. The law {n) of the Bayazians allowed no com- (#) See the 
poſition. in the like caſes, but puniſhed! the relations who (core of 


Chap. 19. 


had bught revenge. N | e 
: pop]. 
ity it is no rare thing to meet with compolitiins for involun- Pty 


Sa WM ary actions in the codes of the laws of the Barbarians. The art 3, 4. 

3 2 Why of the: Lombards is generally very prudent; it (o) or- 20, a6, 2 

gained, that in thoſe caſes the compoſition ſhould be accord- 12. the law 

ing to the perſon's generoſity; and that the relations ſhould Angli, . 

w longer be permitted to purſue their reven 7. 6 4. 
Clotharius the ſecond made a very wiſe 3 be Sid (s) Book i. 

had (p) the perſon robbed to receive any clandeſtine compo- 8 — = 

ſtion, and without an order from the judge. We ſhalt — . 


preſently ſee the motive of this la w-. pacis inter 
| <0 . . Childe- 
| dertum & 
—ͤ —— Cheer. 
P 2 2000 693. 

e ; & decrc:10 

C H A P. 53 ; Clotaru 2. 

5 2 „ regis circa 

annum 595. 


97 what was r—_s elſes the . 4 the Lands: chap. 11. 


pay to the relations for murders, or injuries, they were 
ſo under a neceſſity of paying a certain duty, which the 
codes of the barbarian laws call“ fetedom. We have no 
erm in our modern language to expreſs it; yet I intend to 
treat of it at large; and in order to give an idea of it, I be- 
Ke, tin with defining it a-recompence for the protection granted 
«s againſt the fight of proſecution - Even to this day, fred, in 
ceſs, WM the Swediſh. language, * peace. 
r The adminiſtration of juſtice among thoſe rude and un- 
poliſhed nations, was — more than granting to the per- 
zook MW ſon who had: committed an offence, a protection againſt the 
laſt. WY proſecution of the party offended, and obliging the latter to 


5 SID r the n which they were obliged to Chap: 20. 


hap * When: in ws. bot determined by the Jaw, it was generally the thard of 

what was given for the compoſition, as appears in the law of the Ripuarians, 
this. ep. 89. which is explained by the third capitulary of the year 813. Edition 
| P tom. i. Page $74. 


had, accept 
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BOO 2 accept of tlie ſatisfaction dus to him: inſomuch that amon 
— the Germans, contrary to the practice of all other nations, 
- * = Juſtice was adminiſtered in order to protect the criminal a. 
gainſt the party injured. | 1 : 
| The codes of the Barbarian laws have given us the caſes 
in which the freda might be demanded. When the relations 
could not proſecute, they allow of no fredum ; and indeed, 
when there was no proſecution, there could be no com 
ſition for a protection againſt it. Thus, in the law of the 
{q) Book i, (4) Lombards, if a perſon happened to kill a freeman by 
tit. 9. C x7. chance, he paid the value of the man killed, without the 
editionof fredum; beeauſe as he had killed him involuntarily, it 
#- was not the caſe in which the relations were allowed the 
right of proſecution. - Thus in the law of the (7) Ripuarians, 
ir 70. when a perſon was killed with a piece of wood, or with any 
* inſtrument made by man, the inſtrument or the wood were 
deemed culpable, and the relations ſeized upon them 
for their own uſe, but were not allowed to demand the 
fredum. | 5 
| In like manner, when a beaſt happened to kill a man, the 
(-) Tit. 46, (5) fame law eſtabliſhed a compoſition without the fredum, 
See alſo the becauſe the relations of the deceaſed were not offended. 
EW the In fine, it was ordained (t) by the Salic law, that a child 
book — who had committed a fault before the age of twelve, ſhould 
chap. 21. f pay the compoſition without the fredum ; as he was not yet 
3. Linden- able to bear arms, he could not be in the caſe in which the 
brock's edi- rty injured, or his relations, had a right to demand ſatiſ- 
tion, /i ca- 8 : FM 5 a 
ballus cum tion, ; 
gel, &, It was the criminal that paid the fredum for the peace and 
92 Tit. 28. ſecurity, of which he had been deprived by his crime, and 
; which he might recover by protection. But a child did not 
loſe this ſecurity; he was not a man; and conſequently 


could not be expelled from human ſociety. 
This fredum was a local right in favor of the perſon who 
was judge of the diſtrict. Vet the law of the Ripuarians ( 
670 Tit. 88. forbad him to demand it himſelf : it ordained, that the party 
Who had gained: the cauſe ſhould receive it and carry it to 
the exchequer, to the end that there might be a laſting 
peace, ſays the law, among the Ripuarians. 


As appears by the decree of Clotharius II. in the year 595. fredur famen 
fodleh in cxjus page of refervetur. . 


The 


23 


OF LAWS. 
At, The greatneſs of the ode was proportioned to the * 


al a- gree of protection: thu 


the count, or of the other judges. 
Here I ſee the origin of the juriſdiction of the lords. The 


number of records. I have already proved that the kings 
niſed no taxes on the lands belonging to the diviſion of the 
Franks z much leſs could they reſerve to themſelves any du- 
ties on the fiefs. Thoſe who obtained them, had in this 
teſpect a full and perfect enjoyment, reaping every poſſible 
emolument from them. And as one of the moſt conſidera- 
ble + emoluments was the judiciary profits {freda), which 
were received according to the uſage of the Franks, it fol- 
lowed from thence, that the perſon ſeized of the fief, was 
alſo ſeized of the juriſdiction, the exerciſe of which con- 
ſiſted of the compoſitions made to the relations, and of the 
profits accruing to the lord ; it was nothing more than or- 
dering the payment of the compoſitions of the law, and de- 
manding the legal fines. 

We nd by the formularies containing confirmation of the 
uity of a fief in favor of a feudal lord (v), or of the 
1d privileges of fiefs in favor of (x) churches, that the fiefs were 
ret poſſeſſed of this right. This appears alſo from an infinite 
he number of charters (5) mentioning a prohibition to the 
iſ- Wl king's judges or officers of entering upon the territory in 

order to exerciſe any act of judicature whatſoever, or to de- 
nd mand any judiciary emolument. When the king's judges 
ad could no longer make any demand in a diſtrict, they never 
ot entered it; and thoſe to whom this diſtrit was left, per- 
ly formed the ſame functions as had been exerciſed before by 

| the judges. 
10 The kings judges are forbidden alſo to oblige the parties 
7 to give ſecurity for their appearing before them: it be- 
ty longed therefore to the perſon who had received the terri- 
to tory in fief, to demand this ſecurity. They mention alſo, 
g that the king's commiſlaries ſhall not inſiſt upon being ac- 


Capitulare incerti anni, chap. 57. in Baluzius, tom. i. page 5315. and it is 
to be obſerved, that what was called fredum or faida, in the monuments of 
en the firſt race, is known by the name of hamm in thoſe of the ſecond race, as 
appears from the capitulary de partibus Saxonie, in the year 789. 
+ See the capitulary of Charlemain, de villis, where he ranks theſe freds 
Wong the great revenues of what was called ville, or the king's demeſnes, 


commodated 


7 


s the fredum for the king's protec- 
tion was greater than what was granted for the protection of 
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fefs compriſed very large territories, as appears from a vaſt 


() See the 
3d, 8th, and 
I 7th for- 
mula, book 
i. of Mar- 
culfus · 


4th formula 
of Marcul- 
fus, book i. 
6 See the 
collections 
of thoſe 
charters, 
eſpeci 

that — A 
end of the 
5th vo- 


lume of the 
hiſtoriang 


of France, 
publiſhed 
by the Be- 
nedictin 
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«ions, 
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commodated with a lodging; in effect, they no longer ex. 
erciſed any function in thoſe diſtricts. _ . . | 
The adminiſtration therefore of juſtice, both in the old 
and new fiefs, was a right inherent in the very fief itſelf, 
lucrative right, which conſtituted a part of it. For this rea. 
ſon it had been conſidered. at all. times. in this light ; from 
whence this maxim aroſe, that juriſdictions are patrimonial 
in France. 1 : I 
Some have thought that the juriſdictions derived their 
origin from the manumiſſions made by the kings and lords, 
in favor of their bondmen. But the German nations, and 
thoſe deſcended from them, are nut the only people who 
manumitted their bondmen, and yet they are the only people 
that eſtabliſhed patrimonial juriſdictions. Beſides, we find 
by the formularies of Marculfus that there were freemen 
dependent on theſe juriſdictions in the earlieſt times: the 
bondmen were therefore ſubje& to the juriſdiction, becauſe 
rhey were upon the territory; and they did not give riſe to 


the fiefs for having been annexed. to the fief. | 


Others have taken a ſhorter cut: the lords, ſay they, and 
+his is all they ſay, uſurped the juriſdictions. But are the 
nations deſcended from Germany the only people in the 
world that uſurped the rights of princes ? We are ſuffici- 
ently informed by. hiſtory, that ſeveral other nations have 
encroached upon their ſovereigns; and yet we find no other 
inſtance of what we call the juriſdiction of the lords. The 
origin of it is therefore to be traced in the uſages and cuſtoms 
of the Germans: LIES REES 

Whoever has the curioſity to look into Loyſeau (2) will 
be ſurpriſed at the manner in which this author ſuppoſes the 
lords to have proceeded, in order to form and uſurp their 
different juriſdictions. They muſt have been the moſt artful 
people in the world; they muſt have robbed and .plundered 


not after the manner of a military nation, but as the country 


Juſtices and the attornies rob one another. Thoſe brave 
warriors muſt be faid to have formed a general ſyſtem of po- 
litics throughout all the provinces of the kingdom, and in fo 
many other countries in Europe : Loyſeau makes them rea- 


fon, as he himfel reaſoned in his cloſet. 


* gee the ad, ath, and 1-th of the firſt hook.” and the charter of Charſ-- 
main, in the yezr'7 71, in Martenne, tom. i. Anecdot. collect. 11. precipient 


fubemus uf lus judex pubitcits . '. « 3 bomines ipfuus eccleſix et monaſter ii iþfuus More 


cen, tam inzenues quam et ſerves, © cul ſuper coruin terras manere, &c. 
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Once more: if the juriſdiction was not a dependance of BOOK 


he fief, how come we every where (a) to find, that the 83 


ſervice of the fief was to attend the king or the lord both in (a) <-- 


their courts and in the army? Seal: 

- Ca 1CE IR 

| t word 

— . — LOminuth, 
CHAP. XXL 


Of the territorial Juriſdiction of the Churches. 


PH E churches acquired a very conſiderable property. Chap. 21. 
Me find that our kings gave them great ſeigniories, 
that is, great. fiefs; and we find juriſdictions eſtabliſhed at 
the ſame time in the demeſnes of thoſe churches. From 
whence could ſo extraordinary a privilege derive its origin? It 
muſt certainly have been in the nature of the grant? the church 
land had this privilege, becauſe it had not been taken from 
it. A ſeigniory was given to the church; and it was allowed 
to enjoy the ſame privileges, as if it had been granted to a 
raſſal. It was alſo ſubjected to the ſame ſervice as it would 
have paid to the ſtate if it had been given to a layman, accord- 
ing to what we have already obſerved. 
The churches bad therefore the right of demanding the 
payment of compoſitions in their territory; and of inſiſting 
upon the fredum ; and as thoſe rights neceſſarily implied 
that of hindering the king's officers from entering upon the 
territory, to demand theſe freda and to exerciſe acts of judi- 
cature, the right which eccleſiaſtics had of adminiſtering 
juſtice in their own territory, was called immunity, in the 
ſtyle of the formularies (5), of the charters, and of the capi- (3) See the 
tulanies. | 4d and 4th 
The law of the Ripuarians * forbids the freedmen + of — 
the churches, to hold the aſſembly + for adminiſtering juſtice ſus, bock i. 
in any other place than in the church where they were manu- 
mitted. The churches had therefore juriſdictions even over 
freemen, and held their placita in the earlieſt times of the 


monarchy. 


Ne alibi aii ad eccleſiam, ubi relaxati ſunt, mallum teneunt, tit. 58. Y 1. See 
elo G 19. Lindenbrock's edition. 5 f 
+ Tabulariis, 
} Mallum, 
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BOOK l find in the lives of the ſaints (c), that Clovis gave to 3 

XXX. certain holy perſon a power over a diſtrict of fix leagues, ang 
(c) Vis g. exempted it from all manner of juriſdiction. This, I be: 
Germeri lieve, is a falſity, but it is a falſity of a very ancient date; 
Epiſcopi both the truth and the fiction contained in that life are rela. 


—_ tive to the cuſtoms and laws of thoſe times, and it is theſe 
toes cuſtoms (d) and laws we are inveſtigating: 


16 Mai. Clotharius II. orders * the biſhops or the nobility who are 
(4) Sce alſo poſſeſſed of eſtates in diſtant parts, to chuſe upon the yery 


—_ ſpot thoſe who are to adminiſter juſtice, or to receive the 


nius, and judiciary emoluments. 
that of 8. The ſame prince (e) regulates the judiciary power between 
Deicola.- the eccleſiaſtic courts and his officers. The capitulary of 


28 Charlemain in the year 802 preſcribes to the biſhops and 


abbots, the qualifications neceſſary for their officers of juſtice, 
(Y In the Another capitulary / of the ſame prince inhibits the royal 
law of the officers, to exerciſe any juriſdiction over + thoſe who are 


Lombart® employed in manuring church-lands, except they entered 
44. chap, 2. into that ſtate by fraud, and to exempt themſelves from con- 
Linden- tributing to the public charges, The biſhops aſſembled at tect1i 
33 Rheims made a declaration, + that the vaſſals belonging to gi 
tan. the reſpective churches are within their immunity. The 
capitulary of Charlemain in the year-806 || ordains, that the 
churches ſhould have both criminal and civil juriſdiction over 
(e) In the thoſe who live . their lands. In fine, as the capitulary (g) MW ., 
year 857, of Charles the Bald diſtinguiſhes between the king's juriſ- 


- _— dition, that of the lords, and that of the church; I ſhall 
72 rifi- N . . , 
aum art. 9 ſay nothing farther 5 upon this ſubject. | 
edition of R 
— Baluzins, * In the council of Paris, in the year 615; Epiſcopi vel patente, qui in alli 
page 96. paſſident regionibus, judices vel miſſes diſcuſſores de aliis provinciis non —_—_ a5 d 
—— —— OY aliis reddant, art. 19. See alſo the 12 arts : 
+ Servi Aldiones, libellarii aatigui, vel alii noviter facti. ibid. 
Letter in the year 858. art. 7. in the capitularies, page 108. Sicut ills res 
et facultates, in quibus vivunt clerici, ita et illæ ſub conſecratione immunitatis ſunt, de 
If It is added to the law of the Bavarians, art, 7. See alſo the 3d art. 
Lindenbrook's edition, page 444. Iaprimis omnium jubendam eft ut babeant 
ecclefie carum juſtitiar, & in vita illorum qui babitant in ifht ecclefiis & poſt, tam in 
feeuniis quam et in ſubſtantiis earum, bs 
$ See the letter written by the biſhops aſſembled at Rheims in the year 
$858. art. 7, in the capitularies, Baluzius's edition page 108. Sicut ille re: & 
facultates iu guibus vivunt clerici, ita et ills ſub conſecratione immunitatis ſunt de qui» 
bus delent militare vaſſalli, &. | 
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CH AP. XIII. 


be⸗ | 
te; Dat the juriſdifions were eftabliſhed before the End of the ſe- 
- | cond Race. 

0 


T has been pretended that the vaſſals ufurped the juriſ- BOOK 
diction in their ſeigniories, during the confuſion of the X. 
fcond race. Thoſe who chuſe rather to form a general 208 
xropoſition than to examine it, found it eaſier to iay that the 

nſals did not poſſeſs, than to diſcover how they came to 


cn oſeſs. But the juriſdictions do not owe their origin to 
0 uſurpations z they are derived from the primitive eſtabliſh- 


nept, and not from its corruption. 
« He who kills a freeman, ſays (5) the law of the Bava- (% Tit, iii. 
« rians, ſhall, pay a compoſition to his relations, if he has chap. 13. 


« any 3 if not, he ſhall pay it to the duke, or the perſon un- — 


ny « der whoſe protection he had put himſelf in his life time.“ „dition. 
* [tis well known what it was to put one's ſelf under the pro- 


ection of another for a benefice. | 


1 « He who had been robbed of his bondman, ſays the law 
* « of the Alemans (i), ſhall have recourſe to the prince to (; Tit. 8. 


* whom the robber is ſubject ; to the end that he may ob- 
« tain a compoſition. * _ | 

« If a centenarius, ſays * the decree of Childebert, finds a 
robber in another hundred than his own, or in the limits 
« of our faithful vaſſals, and does not drive him out, he 
* ſhall be anſwerable for the robber, or purge himſelf by 
" oath.” There was therefore a difference between the 
litrict of the centenarii and that of the vaſſals. | 
This decree + of Childerbert explains the conſtitution of 
Clotharius in the ſame year, which being given for the ſame 
ale and fact, differs only in the terms; the conſtitution call- 
ug in trufte, what by the decree is {tiled in ferminis fidelium 


In the year 595. art. IT & 12. edition of the capitularies by Baluzius, 
Pee 19. Pari cenditione eonvenit ut fi una centena in alia centena weſtigium ſecuta 
writ et invenerit, vel in quibuſcungue fideljum naſtrorum terminis veſtigium miſerit, 
an in align centenars #hinime expellerc potuerit, aut convictus rediat latronem, 
"i SY | 
Si veſligius comprobatur latronis, tamen præſentia nibil longe mulctando; 4 
ferſequens latronem ſuum combrebenderit, integram abi compoſitionem accipiat. 2. 
i truſte 3 medietat em compoſitionis tr aſtis adyvirat, Y tapitale exigat a latrane, 
ut. 2 & 3, N — | 


1 


b. Nor. II. T3 x ; noſtrorumi. 


_— 
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BOOK nefirorum. Meſheurs Bignon and Ducange (i) who pretend 
XXX. that in triſte ſignified another king's demeſne, are miſtaken 

bg * in their conjecture. W 8 

Jloſſary en Pepin, king of Italy, in a conſtitution * that had been dit 

the word made as well for the Franks as for the Lombards, after im. tai 

i, poſing penalties on the counts and other royal officers for vi 

. prevarications or delays in the adminiſtration of juſtice, or 
gains +, that if it happens that a Frank or a Lombard poſ th 
ſeſſed of a fief is unwilling to adminiſter juſtice, the judge u th: 


whoſe diſtriCt he belongs, ſhall ſuſpend the exerciſe of h {cr 


fief, and in the mean time, cither the judge or his commi( fir 

ſary ſhall adminiſter JURCEs n NEE E 5 FR co 

| It appears by a\capitulary (/) of Charlemain, that the king {ec 

W | Je the did not levy the Fe Tn all places. An other (mj ca rule ber 
: e ur 

year 872, of the ſame prince ſhews the feudal la vs, and feudal court] to 

art.79 to have beepalready eſtabliſhed. . Another of Lewis the De gr: 

9 85 or bonnaire ordains, that when a perſon poſſeſſed of a fief, doe da 


the year not adminiſter juſtice t, or hinders.it from being adminiſ no 
813.0 Ba- tered, the king's commiſſaries ſhall live upon him at diſcreW her 
Izivs's tion; till juſtice be adminiſtered. I ſhall likewiſe quote two ma 


_— capitularies of Charles the Bald, one of the year 861 ; where the 

ve find the particular juriſdictions eſtabliſhed, with judge 

and ſubordinate officers ; and the other g of the year 864 th: 

where he makes a diſtinction between his own ſeigniotieꝗ jur 

and thoſe of private perſons. | | it 1 

WWe have not the original grants of the fiefs, becauſe theſ tio! 
were eſtabliſhed by the partition, which is known to have 
been made among the conquerorz It cannot therefore be 
proved by original contracts, that the juriſdiftions were 2 

* Inferted in the law of the Lombards, bock ala 5. $ 14. it is the capitulurl 
of the year 793- in Baluzius, page 544. art, 10. 63 


+ Et / forfitan Francut aut Longobardus babens beneficiur juſtitiam facere nalurni 
ille judex in cujus minifterio fuerit, codtradicar illi benificium ſaum, interim dum i} 
aut miſſus jus juſtitiam faciat, ge alſo the ſame lache I. ombards, book i 
tit. $2. C2. which relates to the capitulary of — the year 779 
art. 21. | , >. ? 
t Capitulare quintum anni 819, art. 90. Balyauz&Fedition, page 617 
It ubicumgue wii, aut epiſcopum, aut abbat:m, aut alium ftemlibet bonore predit 
inveneyjnt, qui juſtitiam factre noluit vel proituit, 2 rebus vi vant quand 
8 e. debent. e 
| EA in Carifiaco in Baluzius, tom ii. page 153. waxſquiſque ads 


— 


pro omnibus de ſus advecetione . . . \, in convenientia ut cum miniſerialibus de ſu 
 advocatione guor invenerit contra bunc bannum nofirum focrſſe', .-. . caftiget. e por 
8 Ediflum Piſtenſe, art. 18. Baluzius's edition, tom, ii, page 181. 8. 4 


cum n vel in quame immunitatin aut alicujus getentic peteſtatem vil | 
7 guamcungue „ SIENF-po 
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tend firſt annexed to the fiefs : but if in the ſormularies of the BO K WE 
taken confirmations, or of the tranflations of thoſe” fiefs in perpe- . . 

tuity, we find, as hath already been obſerved, that the juriſ- ** 
been diction was there eſtabliſned 3 this judiciary right muſt cer- 
r im · tainly have been inherent. in the fief, and one of its chief: pri- 
s for vileges- os ONT 
We have a far-greater number of records, that eſtabliſh 
the patrimanial juriſdiction of the clergy in their diſtricts, 
than there are to prove that of the benefices or-fiefs of the 
feudal lords; for which two reaſons. may be aſſigned. | The 
firſt, that moſt of the records now extant were preferved or 
collected by the monks, for the uſe of their monaſteries. The 
ſecond, that the patrimony of the ſeveral churches having 
been formed by particular grants, and by a kind of exception 
to the order eſtabliſhed, they were obliged to have charters 
granted to them; whereas the conceſſions made to the feu- - 
dal lords being conſequences of the political order they. had 
no occaſion to demand, and much leſs to preſerve, a particu- 
ar charter. Nay, the kings were oftentimes ſatisſied with 
making a ſimple delivery with the ſcepter, as appears from 
the life of St. Maur. _ 194 | 
But the third formulary * of Marculfus ſufficiently proves 
that the privileges of immunity, and conſequently — of 
juriſdiction, were common to the clergy and the laity, ſince 
it is made for both. The ſame may be ſaid of the conſtitu- 
they tion of Clotharius II +. 


— 


have 
re be OI r 


'CH AP. XII. 


„ General Ila of the Abbe Du Boss Book on the Efablifoment 

—_ the French Monarchy in Gaul. 4 | 4 " 

D EFORE I finiſh this book it will not be improper to Chap, ke | 
write a few ſtrictures on the Abbe du Bos's — 9 

ance. becauſe my notions are perpetually contrary to his; 

and if he has hit on the truth, I muſt have miſſed it. 


[2 


4 


Lib. 1. Maximum regni veſtri augere credimus manimentum, fi beneficia 


TIE Pportuna locis eccigſiarum aut cui wolueris dicere, benevola deliberatione concedimus. 
Si have already quoted it in the preceding chapter, Epiſcops vel potentes. 
2 | 4 1 . | 1 : 
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Chap. 24- 
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This perfomance has impoſed upon a great many, becauſe qc 
it is penned with art; becauſe the point in queſtion is con. 2 


ſtantly ſuppoſed; becauſe the more it is deficient in proofs, tha 


the more it abounds in probabilities; and, in ſine, becauſe 
an infinite number of conjectures are laid down as princi- 
ples, and from thence other conjectures are inferred as con- 
ſequences. The reader forgets he has been doubting, in or- 
der to begin to believe. And as a prodigious fund of ery. 
dition is interſperſed, not in the ſyſtem, but around it, the 
mind is taken up with the appendages, and neglects the 
rincipal. Beſides, ſuch a vaſt multitude of reſearches 
hardly permit one to imagine that nothing has been found; 
the length of the way makes us think that we are arrived at 
our journey's end. | 
But when we examine the matter thoroughly, we find an 
immenſe coloſſus with earthen feet; and it is the earthen 
feet that render the coloſſus immenſe. If the Abbe du 
Bos's ſyſtem had been well grounded, he would not have 
been obliged to write three tedious volumes to prove it ; he 
would have found every thing within his ſubject; and with- 
out wandering on every fide in queſt of what was extremely 
foreign to it, even reaſon itſelf would have undertaken to 
range this in the ſame chain with the other truths. Our 
hiſtory and laws would have told him; Do not take ſo mucl 


trouble, we ſhall be your vouchers. 
————CC 
CH A P. XXIV. 


The ſame Subject continued. Refleftion on the main Part of tl! 
Syſtem. 


HE Abbe du Bos endeavours by all means to explode 

[| the opinion that the Franks made the conqueſi 

Gaul. According to his ſyſtem our kings were invited 
by the people, and only ſubſtituted themſelves in the place, 
and ſucceeded to the rights, of the Roman emperors. 

This pretenſion cannot be applied to the time when Clo- 
vis, upon his entering Gaul, took and plundered the towns; 
neither is it applicable to the period when he defeated 8)- 
agrius the Roman commander, and conquered the country 
which he held ; it can therefore be referred only to the pe- 
riod when Clovis, already maſter of a great part of Gaul by 

| open 


22 


pen force, was called by the choice and affection of the BOOK 


people to the ſovereignty over the reſt. And it is not enough 
hat Clovis was received, he muſt have been called; the 
abbe du Bos muſt prove that the people choſe rather to live 
under Clovis, than under the domination of the Romans, 
x under their own laws. The Romans belonging, to that 
art of Gaul not yet invaded by the Barbarians, were, ac- 
cording to this author, of two forts; the firſt were of the 
Armorican confederacy, wha had driven away the empe- 
os officers, in order to defend themſelves againſt the Bar- 
harians, and to be goyerned by their own laws; the ſecond 
rere ſubject to the Roman Officers, Now does the Abbe 
roduce any convincing proofs that the Romans who were 
{ill ſubject to the empire, called in Clovis? Not one. Does 
he prove that the republic of the Armoricans invited Clo- 
is; or even. concluded any treaty with him ? not at all. So 
ar from being able to tell us the fate of this republic, he 
annot even ſo much as prove its exiſtence ; . — notwith- 
tanding he pretends to trace it from the time of Honorius 
o the conqueſt of Clovis ; notwithſtanding he relates with a 
moſt admirable exactneſs all the events of thoſe times; ſtill 
this republic remains . inviſible in ancient authors. For 
there is a wide. difference between proving by a paſſage of 


399- 


XXX. 
Chap. 24. 


lozymus (), that under the emperor Honorius, the * coun- (2) = 


y of Armorica and the other provinces of Gaul revolted and 
formed a kind of republic; and ſhewing us that notwith- 
ſunding the different pacifications of Gaul, the Armoricans 
formed a particular republic, which continued till the con- 
queſt of Clovis : and yet this is what he ſhould have demon- 
trated by ſtrong and ſubſtantial proofs, in order to eſtabliſh 


his ſyſtem. For when we behold a conqueror entering a 


country, and ſubduing a grear part of it by force and open 
nolence, and ſoon after we find the whole country ſubdued, 
vithout any mention in hiſtory of the manner of its being ef. 
kted, we have ſufficient reaſon ta believe that the affair 
mded as it began. 

When we End he hag miſtaken this point, it is eaſy to 


perceive that his whole ſyſtem falls to the ground; and as, 


often as he infers a conſequence from theſe principles, that 


Gaul was not conquered by the Franks, but that the Franks 


ere invited by the Romans, we may ſafely deny he's, 


2 Totnſeue tractus Armericus alieque Galliarum provincie, Ibid. 


This 


go 
* 
* 
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BOOK This author proves - his principle, by the Roman digni. 


Cha Nas ties with which Clovis was inveſted : he inſiſts that Clovis tee 
ſucceeded to Chilperic his father in the office of magie, In. 

militiæ. But theſe two officers are merely of his own crea. u 

tion. 8. Remigius's letter to Clovis, on which he grounds nel 

(e) Tom. his opinion (e) is only a congratulation upon his accetfion to . 
A the crown. When the intent of a writing is ſo well known, be 
page 270. why ſhould we give it another turn? me 
Clovis, towards the end of his reign, was made conſul by 60 

the emperor Anaſtaſius : but what right could he'recrive wa 
from an authority that laſted only one year ? It is very pro. ot 
bable, ſays our author, that in the ſame diploma the empe- '* 
ror Anaſtaſius made Clovis proconſul. And, I fay, it -is ee 
very probable he did not. With regard to a fact for which Ne 

- there is no foundation, the authority of him who denies is I Fr 
equal to that of him who affirms. But I have Alſo a reaſon I *"* 
for denying it. Gregory of Tours, who mentions the con- of 1 
ſulate, ſays never a word concerning the proconſulate. And i d 
geben [this proconſulate could have laſted only about fix 

| © months. Clovis died a year and a half after he was created {eh 
conſul; and we cannot pretend to make the proconſulate an 
heredirar - In- fine; when the conſulate, and, if you 
ill, the f A Lonfulste were conferred upon him, he was al- et. 
Had. Maſter po -the beg and all his rights were eſta. 


Oy  Vliſhed #3 SAY HY? Gre 
8 5 ow, "The ſecond?! peer alledged: by the Abbe du Bos, is the N 


rẽhunciation inade by the emperor Juſtinian, in favor of the I br 


children and grand- children of! Clovis, © of all the rights of n 
the empire over Gaul. I eould ſay a great deal concerning 5 


this renunciation. We may judge of the regard ſhewn to 
it by the kings of the Franks, from the manner in which Ne. 
they performed the conditions of it. Beſides, the kings of 


85 he Franks were maſters, and peaceable ſovereigns of Gaul; Gra 
Juſtinian had not one foot of ground in that country; the lan 
vveſtern empire had been deſtroyed a long time before; and affe 
the eaſtern empire had no right to Gaul, but as repreſenting lice 

the emperor of the weſt. ' Theſe were "rights to rights; the ill ® t 
monarchy of the Franks was already founded; the regulation or 

af ther” eſtabliſhment was made; the reciprocal rights of den 

the perfons and of the different nations who lived in the 05 


monaichy, were agreed on; the laws of each nation were 
given and even reduced into writing. What could therefore 
that foreign renunciation avail toa government already eſta- 


N 7 
. ; | What 


OF LAWS, 


ELL) 


What can the Abbe mean by making fuch a parade of the Book 


leclamation of all thoſe biſhops,” who ' amidſt the confuſion, 
ind total ſubverſion of the ſtate, endeavour to flatter the con- 
queror ? What elle is implied by flattering, but the weak- 


and poetry prove, but the uſe of thoſe very arts? Is it poſſi- 
ble. to help being ſurpriſed at Gregory of Tours, who after 
mentioning the aſſaſſinations committed by Clovis, ſays, that 
Cod laid his enemies every day at his feet, becauſe he 
walked in his ways ? Who doubts but the clergy were glad 
of Clovis's converſion, and that they even reaped great ad- 
rantages from it? But who doubts at the ſame time that the 
i. Wl people experienced all the miſeries of conqueſt, and that the 
\ich Roman government ſubmitted to that of the Franks? The 
Franks were neither wulling nor able to make a total change; 


* and few conquerors were ever ſeized with ſo great a degree 
on. of madneſs. But to render all the Abbe du Bos's conſe- 


ang  zuences true, they muſt not only have made no change a- 
ix _ the Romans, but they muſt have even changed them- 
NES. ++ 

rae I could undertake to prove, by following this author's 
method, that the Greeks never conquered Perſia. I ſhould 
ſet out with mentioning the treaties which ſome of their 
ſta. cities concluded with the Perſians : I ſhould mention the 
| Greeks who were in Perſian pay, as the Franks were in the 
the WI pay of the Romans. And if Alexander entered the Perſian 
the WI territories, beſieged, took, and deſtroyed the city of Tyre, 
- of WM it was only a particular affair like that of Syagrius. But 
dehold the Jewiſh Pontiff goes forth to meet him. Liſten to 
the oracle of Jupiter Hammon. Recolle& how he had been 
ich predicted at Gordium. See what a number of towns crowd, 


ou it were, to ſubmit to him; and how all the Satraps and 


Grandees come to pay him obeiſance. He put on the Per- 
the lan dreſs; this is Clovis's conſular robe. Does not Darius 
offer him one half of his kingdom ? Is not Darius aſſaſſinated 


d. oy 
. lie a tyrant ? Do not the mother and wife of Darius weep 
he the death of Alexander? Were Quintus Curtius, Arrian, 
ion er Plutarch, Alexander's cotemporacies ? Has not the in- 
of MW vention bf “ printing afforded us great lights, which thoſe 
he authors wanted ? Such is the hiſtory of eftabliſhment of 
ere e French monarchy in Gaul. | 
wi : See the preliminary diſcourſe of the Abbe du Boe. 
dat 


neſs of him who is obliged to flatter? What does rhetoric 


XXX. 
Chap, 24» 


CHAP. 


» 


THE SPIRIT 


CH AP. XXV. =_ *? 


Of the French Nobility. 5 

B OO H E Abbe du Bos maintains, that at the commence, “ b 
. ment of our monarchy there was only one order A 
Chap 28. citizens among the Franks. "This aſſertion, ſo injurious to ard 
the noble blood of our -principal families, is equally af.” | 
fronting to the three great hauſes which ſucceſlively gy. 1 

verned this realm. The origin of their grandeur would not E 
therefore have been loſt in the obſcurity of time. Hiſtory 10 

might point out the ages when they were plebian families; me 

and to make Childeric, Pepin, and Hugh Capet gentlemen, 6 


we ſhouid be obliged to trace their pedigree among the 
Romans or Saxons, that is, among the conquered ni v 


tions. & 
{4) Sed the This author grounds (d) his opinion on the Salic law, By je 


eſtabliſm- that law, he ſays, it plainly appears, that there were not two be! 
2 5 different orders of citizens among the Franks: it allowed a or 
monarch, compoſition * of two hundred ſous for the murder of any | 
vol. iii, Frank whatſoever ; but among the Romans it diſtinguiſhed s 
_ 6- the king's gueſt, for whoſe death it gave a compoſition of 1 
— three hundred ſous, from the Roman proprietor to whom it or 
P . that 
granted a hundred, and from the Roman tributary to whom A 
it gave only a compoſition of forty-five. And as the diffe- 2 


rence of the compoſitions formed the principal diſtinction, um 
he concludes that there was but one order of citizens among 


the Franks, and three among the Romans. gun 

It is aſtoniſhing that his very miſtake did not ſet him right. wn 
And, indeed, it would have been very extraordinary that the don 
Roman nobility, who lived under the domination of the * 


Franks, ſhould have a larger compoſition; ; and been perſons 
of much greater importance than the molt illuſtrious among It 
the Franks, and their greateſt generals. What probability is bol 
there, that the conquering nation ſhould have ſo little reſ- 
pect for themſelves, and ſo great a regard for the conquered 
people ? Beſides, our author quotes the laws of other bar- 
barous nations, which proves that they had different orders MW; a 
of citizens. Now it would be a matter of aſtoniſhment that ¶ czpit 
this general rule ſhould have failed only among the Franks, W 7? 


xn 
fam | 
He cites the 44th title of this lay, and the law of the Ripuarians, tit. 7; 4 


and 36, | | the L 


Hence 


* f = : * * . 
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1 % 


Hence he ought to have concluded either that he did not BOO RK. 
pghtly underſtand, or that he miſapplied, the paſſages of the Wh 
clic law; which, is actually the cate. 8 Pe 
Upon opening this law, we find that the compoſition for 
he death of an Antruſtio *, that is, of the king's vaſſal, was 
r hundred ſous ; and that for the death of a Roman, who 
gas the (e) king's gueſt, was only three hundred. We find (% Sale 
here likewiſe that () the compoſition for the death of an law, tit. 
adinary Frank (g) was two hundred . ſous; and for the 44: 8 
leath of an ordinary Roman (+4), was only one hundred. 2 > * 
for the death of a Roman (i) tributary, who was a kind of (g) Tit. 46. 
dondman or freedman, they paid a compoſition of forty-five $ 15. 
ous: but I ſ:2H take no notice of this, no more than of the &) Tit. 44. 
compoſition for the murder of a Frank bondman or of a (i) * 
frank freedman, becauſe this third order of perſons is out of law, tix, 
the queſtion. | * 44+ $ 7+ 
What does our author do? He is quite filent with reſ- 
rect to the firſt order of perſons among the Franks, that is 
the article relating to the Autruſtios 3 and afterwards upon 
comparing the ordinary Frank, for whoſe death they paid a 
compoſition cf two hundred ſous, with thoſe whom he diſ- 
inguiſhes under three orders among the Romans, and for 
whoſe death they paid different compoſitions, he finds that 
there was only one order of citizens among the Franks, and 
that there were three among the Romans. 
As the Abbe is of opinion that there was only one order 
of citizens among the Franks, it would have been lucky for 
him that there had been only one order alſo among the Bur- 
zundians, becauſe their kingdom conſtituted one of the prin- 
cipal branches of our monarchy. But in their codes F we 
ind three ſorts of compoſitions, one for the Burgundians or 
Roman nobility, the other for the Burgundians or Romans 
of a middling condition, and the third for thoſe of a lower 
tank in both nations. He has not quoted this law. 
lt is very extraordinary to ſee in what manner he evades (t) ,, Bg. 
thoſe paſſages which preſs him hard on all fides. If you 4 Aran, 


of the 


5 Ho iu truſte dominica eff. tit. 44. { 4- and this relates to the 13th formu- — 


Marcuifus, de regis rs See alſo the title 66. of the Salic law, 1. 15 
{3 and 4. and the title 74. and the law of the Ripuarians, tit. 11. and the book &. 
cpitulary of Charles the Bald apud Cariſiacum, in the year 877, chap. 20. x 
+ Sr quis quolibet caſu dentem optimati Burgundioni vel Romano nobili 4 

exeuſſerit, ſolidos viginti guingue cogatur exſolyere ; de mediacribus perſonis ingenuis ae 
tam Burgundionibus quam Romanis ſi dens excuſſus fuerit, decem ſolidis componatur ; 

& inferioribus perſonis, quingue ſolides. N. I, 2, and 3. of tit. 26. of the law of 

the Burgundians. 


* . 


$ 
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rer 
ſpexk to him oFthe grandees, lords, and the nobility: theſe, 
he ſays, are diſtinctions of reſpect, and not of order; 
they are things of courteſy, and not legal privileges; or elſe, 
he ſays, thoſe people belonged to the king's council ; nay, 
they poſſibly might be Romans: but ſtill there was only 
one order of citizens among the Franks. On the other 
hand, if you ſpeak to him of ſome Franks of an inferior ran; 
(1), he ſays, they are bondmen ; and thus he interprets the 
decree of Childebert. But I muſt ſtop here a little, to en. 
quire farther into this decree. Our author has rendered i 
famous by availing himſelf of it in order to prove two things; 


the one (n) that all the compoſitions we meet with in the 
' laws of the Barbarians were only civil fines added to corpo- 


* 


ral puniſhments, which intirely ſubverts all the ancient re. 
- cords; the other, that all freemen were judged directly and 


immediately by the king (=), which is contradicted by an 


infinite number of paſſages and authorities informing us cf 

(o) the judiciary oo of thoſe times. 

This decree, which was made in an aſſembly * of the nn. 
tion, ſays, that if the judge finds a notorious robber, he muſt 
command him to be tied, in order to be carried beſore the 
king, / Francus fuerit ; but if he is a weaker perſon (debilur 
þ?r/ona ), he ſhall be hanged on the ſpot. According to the 
Abbe du Bos, Francus, is a freeman, debilior perſona is a bond - 
man. I ſhall defer entering for a moment into the ſigniſics- 
tion of the word Francus, and begin with examining what 
can be underſtood by theſe words, a weaker perſon. In all 
languages whatſoever, every compariſon neceffarily ſup- 
poſeth three terms, the greateſt, the leſs degree, and the 
leaſt, * If none were here meant but freemen and bondmen, 
they would have ſaid a bandman, and not @ man of leſs priver, 
There fore debilior perſona does not ſignify a bondman, but: 
perſon-of a ſuperior condition to a bondman. Upon thi 
ſuppoſition, Francs cannot mean a freeman but a powerful 


man; and this word is taken here in that acceptation, be- 


cauſe among the Franks there were always men who had 


greater power than others in the ſtate, and it was more diff- 


cult for the judge or count to chaſtiſe them. This explica- 


-* 74) See the tion agrees very well with many capitularies (p), where we 


1 
* 


| a 21ſt bogk 


23th, book 


3 
6 ofthis. 
Cc werk. -:; 


chap. 28. 


© and the 1 


cbap, 8. 


: 4d no ram preſentium dirigatur ; ., debilior perſona fucrit, in lees pendatur. C3 
alen. * 


* 7:2gue Colonia convert & ita bannivimus, ut unuſquiſque judex coimineſum Cutronen 
ut audierit, ad cefam ſuam ambulet & ipſum ligare faciat ; ita ut ſi Francus Furrt, 


of Baluzius's edition, tom i, page 19. 
| * find 
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ad the caſes in which the criminals were to be car- Boon 

4 before the king, and - thoſe in Which it was others Fug way 
yiſe. Abe ata | r + Chap. 25. 

It is mentioned in the life of Lewis the Debennaire (4), () Chap. 

mitten by Tegan, that the biſhops were the principal cauſe 43 and 44. 
the humiliation of that emperor, eſpecially thoſe-who had 

een bondmen, and ſuch as were born among the Barbarians. 

Tegan thus addreſſes Hebo, whom this prince had drawn 

from the ſtate of ſervitude, and made archbiſhop of Rheims. 

« What recompence * did the emperor receive from you for ſo 

« many benefits ? He made you a freeman, but aid not enable you, 


« becauſe he could not give you nobility after having given you 
aur liberty.” A 


This diſcourſe which proves ſo ſtrongly the two orders of 

atizens; does not at all eonfound the Abbe. du Bos. He an- 
ſrers thus (7): The meaning of this paſſage is not, that Lewis (, Ef- 
le Debonnaire was incapable of iutroducing Hebe into the order\bliſument. 
be nobility.” Hebo, as iarchbiſhop of Rheims, muſt have been — _ 

if the fir order, ſuperior to that ef the nobility. I leave the — | 
rafer to judge, Whether chis be not the: meaning of that vol. ii. 
aſſage; I leave him to judgetwltether there. be any queſtion book 6. 
here concerning 4 — of the clergy over the nobility. — Fe 
This paſſage proves only, continues the ſame writer (5); that t Fs -* 
ree=horn ſubjectt were qualified as noblemen; in the common ac! = 
atation noblemen' aud men who are free-born have for; this" long 

ime © ignified the ſame thing. What! becauſe fome of our 
burghers have lately aſſumed the quality of noblemen, ſhall” 
zpaſſage of the life of Lewis the Debonnaire be applied to 
this ſort of people ? Aud perhaps, continues he ſtill (7%, Hebo % mid. 
lad not been a bondman among the Franks, but among the Saxons, 4 
r ſome other German nation, wher# the people were divided into 
ſveral orders. Then becauſe of the Abbe du Boss perhaps 
here muſt have been no nobilityj among the nation of the 
Franks. But he never applied perbaps fo badly. We have 
fer that Pegan diſtingu ſhops; ho had op- 


at | ines the bi 

pſed Lewis the Debonnaire, ſome of ham trad” been bond- 

nen, and others of a barbarous natiom Hebo belonged to 

the former and not to the latter. Heli tles, I da not fee how + - 

+bondman, ſuch as Hebo, can be ſaid to diave been a Saxon 

N | BITE cu ha ar ES * 
* 0 qualem remunerationem reddidiſti ei! fecil i lilo now mobilen . 

inpoſſibile t poſt libertatem. Ibid. + 1 q 72 — 22. Mood 2.0% 128 * P 
+ Ones epiſcopi 7 4 fuerunt Ludovice, is max i ques # fſervili conditlne se 

tmoratos habebav, cum his qui ex barbarit ende 4 hoc faſtigium prruuti ſums. 

De peflis Ludovici Pii, cap. 43 and de.. ““ ! I.IM. 

& ERIE: 


4. 


x. ac nation. 


ru eri 


WW. 100 4 ers German; a bondman has no family, and conſequently 
obs Lewis the Debonnaire manumitted Hebo; and 
as bondmen after their manumiſſion, einbraced the hs of 
their maſter, Hebo was become a Frank, and not a Saxon or 
German. 
I have been hitherto acting offenfively ;_ it is now time to 
defend myſelf. It will be objected to me, that indeed the 
body of Antruſtios formed a diſtinct order in the ſtate, from 
that of the freemen ; but as the fiets were at firſt precarioug, 
and afterwards for life ; this could not form a nobleneſs of 
deſcent, ſince the privileges were not annexed to an heredi. 
tary fief. This is the objection which induced Mr. de Valos 
to think, that there was only one order of citizens among 
the Franks ; ; an opinion which the Abbe du Bos has bor. 
rowed of him, and which he has abſolutely ſpoiled with ſo 
many bad arguments. Be that as it may, it is not the Abbe 
du Bos that could make this objection. For after having 
given three orders of Roman nobility, and the quality of the 
king's gueſt for the firſt, he could not pretend to fay, that 
this title was a greater mark of a noble deſcent than that of 
Antruſtio. But I muſt give a direct anſwer. The Antruſtios 
or truſty men were not ſuch becauſe they were poſſeſſed of 
- fſief, but they had a fief given them becauſe they were An- 
truſtios or truſty men. The reader may pleaſe to recolle& 
what has been ſaid in the beginning of this book, They had not 
at that time, as they had afterwards, the ſame fief : wbus if they 
had not that, they had another, becauſe the fiefs were given 
at their birth, and becauſe they were often granted in the 
aſſemblies of the nation, and, in fine, becauſs as it was the in- 
tereſt of the nobility to receive them, it was likewiſe the 
king's intereſt to grant them. Theſe families were dif. 
tinguiſhed by their dignity of truſty men, and by the privi- 
lege of being qualified to ſwear allegiance for a fief. In the 
{x} Ch, 23. following book (), I ſhall demonſtrate from the circum- 
- ſtances of that time that there were freemen, who were per- 
mitted ta enjoy this great privilege, and conſequently to en- 
ter in the order af nohiity. This Was not the caſe at the 
time of Gontram, and his nephew Childebert; but ſo it was 
at the time of Charlemain. But though in that prince's reign 


= Cha 2 . 
= 
— 
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Eta the freemen were not incapable of poſſeſſing ſiefs, yet it ap- 
zumment P* p Y 

— pears by the abave-cited paſſage of Tegan, that the freedmen 
"French Were abſolutely excluded, Will the Abbe du Bos (x), who 


to give us an idea of the ancient Freneli 


ſay, pretend that they ever complained 


back 6. 
chap, 4, guts 


monarchy carries us to Turke * 
Vol. iii. nobility; 7 Will he, 


The 


_ 
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mong the Turks of the elevation of people of low birth, 
the honors and dignities of the ſtate, as they complained un- þ 
ger Lewis the Debonnaire and Charles the Bald there was 
o complaint of that kind under Charlemain, becauſe this 
ince always diſtinguiſhed the ancient from the new fa- . 
lies ; which Lewis the Debonnaire and Charles the Bald 

id not. 

2 public ſhould not forget the obligation it owes to the 

Abbe du Bos for ſeveral excellent performances. It is by 

theſe works, and not by his hiſtory of the eſtabliſhment of 


he French monarchy, we ought to judge of his merit. - He * 


committed very great miſtakes, becauſe he had more in view 
he count of Boulainvillier's work, than his own ſub- 


&. | : 
[ From all theſe ſtrictures I ſhall draw only one reflection; 
{fo great a man was miſtaken, how cautiouſly ought I to 


read ? 
— DID TEE EEE ee 
BOOK XXX. * 


Theory of the Feudal laws among the Franks, in the relation they 
bear to the revolutions of their monarchy. 


C.H.A:P.. I. 


Changes in the offices and in the fiefs. Of the mayors of. ib 
palace. "45 


for a year; but they ſoon purchaſed the continuation XXI. 


HE counts at firſt were ſent into-their diſtrifts only A 
BOOK 
0 


their offices. 
Clovis's grand-children. A perſon named Peonius (a) was 

count in the city of Auxerre; he ſent his fon Mummolus (a) _ 
with money to Gontram, to prevail him ta continue — 
him in his employment; the ſon gave the money for himſelf, book iv. 


and obtained the father's place. The kings Had already be- chap. 4 


zun to ſpoil their own favors. 


Though 


\ A 
4 
* - 
\ N 


* 
. 
7 „ 


Of this we have an example in the reign of Chap. 1. 
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r «note s > * a 
oo Nach by the laws of the kingdom the fiefs were precz. eng 
nas yet they were neither given mor taken away in a capti- ever 
Pa. {gious and, uu, manner; nay, A generally one C 
pf tlie principal ſubjects debated in the*MMional aſſemblies, 
I is natural however to imagine that corruption had ſeized 
cd.zhzis, as well as the other article and that the poſſeſſion o 
the fiefs, like that of the coulties, was continued fo 
8 Chap. 7. I ſhall ſhew in the courſe of this book (Y), that, indepen- 
* F , 


* - 
. 
0 
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| dently of the grants which the princes made for a certain \ 
33 time, there were others in perpetuity. The court wanted to for! 
135 revoke the: ſormer grants; this occaſioned a general diſcon- Bur 
*. . | tent in th oon, and was ſoon followed with that famous be 
revolution WW the French hiſtory, whoſe firſt epochalif no 

- ' was the amazing ſpectacle of the execution of Brune. per 
child. det 


That this queen, who was daughter, ſiſter, and mother toll |! 

ſo many kings, a queen to this very day celebrated for public] nt 

. monuments worthy of . a Roman Adile or Proconſul, bot for 

5 With an admirable genius for affairs, and endowed with qua- feet 
(59 Fredes lities fo long reſpected, ſhould ſee herſelf (c) of a ſudden ex- Bu 
garius's' | poſed to fo ſlow, ſo.ignominious and cruel a torture, by (ii tic 

* chronicle. à king whoſe authority was but indifferently eſtabliſhed in ir 
a the nation, would appear very extraordinary, had ſhe not in-W Pe 
— u. curred that nation's diſpleaſure for ſome particular cauſe. cal 

ſon f, Clotharius reproached (e) her with the murder of ten kings: th 


Chilperic but two of them he had put to death himſelf ; the death offi ab 


and father 


ol Dago- ſome of the others was owing to chance, or to the villainy o dt. 
dert. another queen; and a nation that had permitted Fredegundi v 
(e) _ J to die in her bed, that had even oppoſed the puniſhnentM B. 
3 of her flatigious crimes, ought to have been very indifferent ab 
chip. 42, with reſpect to thoſe of Brunechild. je ts | 0 
Ie She was put upon a camel, and led ignominiouſly througi th 

Se el ch. : in gn that ſhe had gi h 

the army: a certain ſign that ſhe had given great offence to b. 


hoot ei, «thoſe troops. Fredegarius relates, that Protarius *, Brune- 
clap. 33. child's: favourite, ſtripped the lords of their property, and 
> 160k filled the exchequer with the plunder ; that he humbled the 
nobility, and that no perſon could be ſure of continning i 
3 any office or employment. The army conſpired againſt him, 
ny and he was ſtabbed in his tent 3 but Brunechild either by re- 


F . *Y 
© 9 K „ Seva illi ſuibcontra perſonas iniquitar, fifco nimium tribuens, de rebus perſonarun 5 
* ragemioſe fſcum vellens implere . , . . vt nullus reperiretur qui gradum quem arripuertMl „ 
*L potuiſet adſumere. Fredeg. Chron. cap. 27. in the year 605. 
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dent of the regal dignity. | 

It was Brunechild's unhappy regency, which had exaſpe- 
nted the nation. So long as the laws ſubſiſted in their full 
force, no one could grumble at having been deprived of a 
fief, ſince the law did not beſtow it upon him in perpetuity. 
But when fiefs came to be acquired by avarice, by bad prag 
tices and corruption, they complained of being wvelted 
irregular means, of things that had been irregularly acquired. 
Perhaps if the public good had been the motive of the revo- 
cation of thoſe grants, nothing would have been ſaid: but 
they pretended a regard to order, while they were openly 
abetting the principles of corruption; the fiſcal rights were 
claimed, in order to laviſh the public treaſure : and grants 


were no longer the reward or the encouragement of ſervices. 


Brunechild, from à corrupt ſpirit, wanted to reform the 
abuſes of the ancient corruption. Her caprices were not 
owing to weakneſs; the vaſſals and the great officers 


thinking themſelves in danger, prevented their own, bj; 


We are far from having all the records of the tranſactions 


of thoſe days; and the writers of chronicles, who underſtood 


very near as much of the hiſtory of their time, as our peaſants 
know of ours, are Extremely barren. . Yet we have a con- 


® Thid, cap. 28. in the year 697. | | | 

+ Thid, cap. 41. in the year 613. Burgundia Furanet, tam epiſcopi quan 
eateri Leudes, timentes Brunechildem et odium in cam „ confeliues inientes, &cc. 
t Ibid. cap. 42. in the year 613. Sacraments a Clethavir accepts ne wnquam 


vite ſue temporibus degradaretur. 


ſtitution 


— 


* 
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S0 OR ſtitution of Clotharius, given * in the council of Paris for 
= the reformation of + abuſes, which ſhews that this prince 
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put a ſtop to the complaints that had occaſioned the revolu- 
tion. On the one hand, he confirms ꝑ all the grants that had 
been made or confirmed by the kings his predeceſſors; and 
on the other, he ordains || that whatever had been taken from 
his vaſſals, ſhould be reſtored to them. 

This was not the only conceſſion the king raade in that 
council ; he enjoined that whatever had been innovated, in 
oppoſition to the privileges of the clergy, ſhould be redreſſed ; 
and he moderated the influence of the court in the J eleCtions 
of biſhops. He even reformed the fiſcal affairs; ordaining 
that all the new ** cenrſus's ſhould be aboliſhed, and 
that they ſhould not levy any + toll eſtabliſhed ſince the 
death of Gontram, Sigebert, and Chilperic ; that is, he abo- 
liſhed whatever had been done during the regencies of Fre. 
degunda and Brunechild. He forbad the driving of his 
cattle to 4 graze in private people's grounds; and we ſhall 
preſently ſee that the reformation was ſtill more general, fo 
as to extend even to civil affairs. 


CHAP. II. 


How the civil government was reformed. 


H THE RT O the nation had given marks of impatt- {Winſli 


ence and levity, with regard to the choice or conduct {Wit t! 
of her maſters ; ſhe had regulated their differences, and {Myrrp 
obuged them to come to an agreement amongſt themſelves. 


some time after Brunechild's execution, in the year 615. See Baluzius's 
edition of the capitularies, page 21, 

4 Due contra ratienis ordinem acta vel ortinata ſunt, ne in antea quod avertat divi- 
tat, contingant, diſpoſucrimus, Chriſto praſule, per hujus edich tenorem generaliter 
emendare, Ibid. art. 16. 

t Ibid. art. 16. N | - 

j Ibid. art. 17. ; | 

S Ft quod per tempora ex hoc pretermiſſ im eff vel dehinc per betualiter obſervetur. 

J Ita ut epiſcopo decedente in loco ipſius qui a Metropolitano erdinari 
debet cum principalibus, a clero et populo eligatur; et ſi perſona condigm 
fuerit, per ordinationem principis ordinetur; vel certe fi de palatio eligitur. 
per meritum perſonæ & doctrin ordinetur. Ibid, art. 1. 

Ut ubicumque cenſus novus inpie additus eft, emendetur. art. 8. 

4+ Ibid. art. 9. | 

$2 Ihid. art. 21. 


But 
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tor Nut now ſhe did what before was quite unexampled z ſhe 
ince Mcaſt her Eyes on her actual ſituation, examined the laws coolly, 
olu. Mrrovided againſt their inſufficiency, repreſſed violence, and 
had ¶ noderated the regal power. 5 & SE 
and MW The bold and inſolent regencies of Fredegunda and Brune- 
rom child, had leſs ſurpriſed than rouſed the nation. Fredegunda 
tad defended her horrid cruelties, her poiſonings and aſ- 
that Naſinations by a repetition of the ſame cri:aes 3 and had be- 
„in Whaved in ſuch a manner that her outrages were rather, of a 
d (; MWyrivate than public nature. Fredegunda did more mig 
ions hrunechild threatened more. In this criſis, the nation was 
ling not ſatisfied with rectifying the feudal ſyſtem; ſhe was alſo 
and ¶ determined to ſecure her civil government, For. the latter 
the N vas rather more corrupt than the former; a corruption the 
bo- nore dangerous as it was more inveterate, and connected 
2 nther with the abuſe of manners than with that of 
shes. l ET ne e 
The hiſtory of Gregory of Tours exhibits, on the one hand, 
2 fierce and barbarous nation; and on the other, kings re- 
markable for the ſame ferocity of temper. Thoſe princes 
vere bloody, iniquitous, and cruc!,, becauſe ſuch was the 
character of the whole nation. If Chriſtianity appeared 
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Chap. 2s 


ſometimes to ſoften their manners, it was only, by 
the circumſtances of terror with - which this religion a- 


arms the ſinner : the church ſupported herſelf gainſt them 
by the miraculous operations of her ſaints. The kings would 
not commit ſacrilege, becauſe they dreaded the puuiſhments 
at- Minfifted on that ſpecies of guilt : but this excepted,,either 
uct Min the riot of paſhon, or in the coolneſs of deliberation, they 
and N perpetrated the moſt horrid crimes and barbarities, where 
ves. Ide divine vengeance did not appear ſo immediately to over- 
take the criminal. The Franks, as I have already obſerved, 
ius's dore with cruel kings, becauſe they were of the lame diſpo- 
„ bdon themſelves ;. they were not ſhocked at the iniquity. and 
liter Neꝛertions of their princes, becauſe, this was the national cha- 
ncteriſtic. There had been many laws eſtabliſhed, but it 
vas uſual for the king to defeat them all, by a kind of letters 
„ Walled precepts , which rendered them of no effect; they 
nari vere ſomewhat ſimilar to the, reſcripts of the Roman empe- 
ign tors, whether jt be that our kings borrowed this uſage of 
cur. « | 
+ They were orders which the king ſent to the judges to do or to tolerate 
tings coatrary to law. | 3 


vor II. U u thoſe 


But 
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9 temper. We ſee in Gregory of Tours, how they perpetrate; 


(5) Art. 22. one (5) could any longer be condemned without being heard 


(e) Thid, 
art. 6. 


(7) wid. 


(e) In Ba- 
luzius's 
edition of 
the capi- 
tularies, 


tom. i. page date, and without the name of the place where it was given 


7. 
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K thoſe princes, or whether it was owing to their own natury 


murder in cool blood, and put the accuſed to. death, une. 
heard; how they gave preceprs * for illicit marriages, fo 
transferring ſucceſhons, for depriving relations of theirrightMecr 
and, in fine, marrying conſecrated virgins. They did ng 
indeed aſſume the whole legiſlative power, but they diſpenſe, 
with the execution of the laws. 

Clotharius's conſtitution redreſſed all theſe grievances ; nc 


relations (c) were made to ſucceed according to the orde 
eſtabliſhed by law; all precepts for marrying religious wom 
were declared null; (d) and thoſe who had obtained an- 
made uſe of them, were ſeverely puniſhed. We migh 
know perhaps more exactly his determinations with regarf 
to theſe precepts, if the thirteenth and the two next articles o 
this decree had not been loſt through the injury of time et! 
We have only the firſt words of this thirteenth article, orMt 
daining that the precepts ſhall be obſerved, which cannot bMfertre 
underſtood of thoſe he had juſt aboliſhed by the ſame law. Wi 
have another conſtitution (e) by the ſame prince, which iMyolit 
relative to his decree, and corrects in the ſame manner 
every article of the abuſes of the precepts. _ 

True it is that Baluzius finding this conſtitution withou 


attributes it to Clotharius I. But I ſay it belongs to Clotha 
rius II. for three reaſons ; 1. It ſays that the king will pre 
ſerve the immunities + granted to the churches, by his fathe 
and grandfather. What immunities could the churches re 


ceive from Childeric grandfather of Clotharius I. who v 7 
not a chriſtian, and who lived even before the foundation « t 
d reve 


the monarchy ? But if we attribute this decree to Clothariu 
IT. we ſhall nd his grandfather to have been this very Cloſe m 
tharius I. who made immenſe donations to the church, witli, 
a view of expiating the murder of his ſon Cramne, whom Mo 
had ordered to be burnt, together with his wife and 


» See Gregory of Tours, book iv. 227, Both our hiſtory and th 
charters are full of this; and the extent of theſe abuſes appears eſpecially it 
Clotharius's conſtitution, inſerted in the edition of the capitularies madet 
reform them, Baluzius's edition, page 7. | | 

+ In the preceding book I have made mention of theſe immunities, whi 
were grants of judicial rights, and contained prohibitions to the regal judge 
20 perform any function in the territory, and were equivalent to the erectiaſ her 71 
er grant of a ficf. 


— 
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>. The abuſes redrefſed by this conſtitution, were ſtill B Oo 0 K. 


— ( bling after the death of Clotharius I. ny dup: even es Rx. 5 
„ un ed to their higheſt extravagance durin the weak reign 0 | 
N c Montram, the cruel adminiſtration of Chilperic, and the ex- | 
1 * gable regencies of Fredegunda and Brunechild. Now can 
* e iwagine that the nation would have borne with grievances 


b ſolemnly proſcribed, without complaining of their conti- 

al repetition ? Can we imagine ſhe would not have taken | 
ke lame ſtep as ſhe did afterwards under Childeric II. Ie I 7) He bg | 
hen upon 4 repetition of the old grievances, ſhe preſſed gan to ©. ; 


him to ordain that the law and cuſtoms in regard reign — DD 
þ judicial proceedings ſhould be complied with, as ſor- "4 
ply. 7 | ) See the 


In fine, as this conſtitution was made to redreſs grievances, ite of 8, 
« cannot relate to Clotharius I. ſince there were no com- Leger. 
aints of that kind in his reign, and his authority was per- 
k&tly eſtabliſhed throughout the kingdom, eſpecially at the 
ime in which they place this conſtitution ; whereas it agrees 


wa Wrremely well with the events that happened during the 
. Wrign of Clotharius It. which produced a revolution in the 
ich j{yolitical ſtate of the kingdom. Hiſtory muſt be illuſtrated . 


the laws, and the laws by hiſtory. 
CHAP, IM. 
be Authority of the Mayors of the Palace. 


14 OK notice that Clotharius II. had promiſed not 2 

to deprivs Warnacharius of his mayor's place during life; P 5 

revolution productive of another effect. Before that time ' 

de mayor was the king's officer, but now he became the offi- | 

er of the people; he was choſen before by the king, and 

by the nation. Before the revolution Protarius had 

en made mayor by Theodoric, and * Landeric by Frede- : 

da; but (5) after that the mayors, were choſen by the 0% Gel : 

tation T- | | regum 
' Inſtigante Brunechilde, Theodgrico jubente, &c. Fredegarius, chap, <P: 36. 

*. in the year 605. in 

See Fredegarius's Chronicle, chap. 54, in the year 626, and his * 

judgeQ=aymous continuator, chap, 101, in the year 695, and chap. fog in the * 
0” 715. Aimoin, book iv. chap. Eginhard, liſe of Charlemaign, chap. 48. 

bella regura Francorum, chap, 45. 


T. U u 2 We 
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300 K We muſt not therefore confound, as ſome authors haue 
2 done, theſe mayors of the palace with ſuch as were poſſeſſell n 
* this dignity before the death of Brunechild; the king oi 
mayors with thoſe of the kingdom. We ſee by the law ige 
the Burgundians, that among them the office of mayor wa 
(7) — — not one of the i) moſt reſpectable in the ſtate ; nor was 1 
aa one of the moſt eminent ( under the firſt kings of th 
dians in Franks. | | 
at. Clotharius removed the apprehenſions of thoſe who were 
8 poſſeſſed of employments and fiefs ; and when after th, 
ſupplement death of Warnacharius * he aſked the lords aſſembled fic. 
to this law, Troys, who is it they would put in his place; they crieal 
roar out they would chuſe no one, but ſuing for his favor com- 
— mitted themſelves entirely into his hands. 
of Tours, Dagobert re- united the whole monarchy in the ſame mar. 
book ix. ner as his father; the nation had a thorough confidence in 
22 him, and appointed no mayor. This prince finding himſelf 
at liberty, and elated by his victories, reſumed Brunechild . 
plan. But he ſucceeded ſo ill, that Ns vaſſals of Auſtraſia 
let themſelves, be beaten by the Sclavonians, and returned 
home; ſo that the marches of. Auſtraſia were left a prey to 
the Berkarians +. THOMEYTENS 12 
He determined then to make an offer to the Auſtriſians, 
of reſigning that country, together with a provincial treaſure, 
to his ſon Sigibert, and to put the government of the king- 
dom and of the palace into the hands of Cunibert biſhop of 
Cologne, and of the duke Adalgiſus. Fredegarius does not 
enter into the particulars of the conventions then raade ; 
but the king confirmed them all by charters, and Auſtraſi 
was immediately ſecured from danger. ET 
Dagobert finding himſelf near his end, recommended his 
wife Nentechildis, and his ſon. Clovis to the care of ga. 
(5) Frede- The vaſfals of Neuſtria and Burgundy choſe (5) this young 
gar1us's | fs 3 2 
Chronicle, @& Clotarius. cum & leudibus , Burgundiz Trecaſſini 
ehap. 79, l eorum eſſet ſollicitns fi vellent jam Warnachario diſceſſo alium 
in the in ejus honoris gradum ſublimare: ſed omnes unauimiter denegantes ſe nequs- 
year 638. quam velle majorem domus eligere, regis gratiam obnixe petentes, cum rege 
tranſegere. Fredegarins's Chronicle, chap. 54, in the year 626. 
+ Iftam victoriam quam Winidi contra Frances meruerunt, non tantum 
Sclavinoruta fortitudo obtinuit, quantum dementatio Auſtraſiorum, dum ſe 
cernebant cum Dagoberto odium incurriſſe, & aſſidue expoliarentur, Frede- 
arius's chronicle, chap. 68. in the ycar 630. 
+ Deinceps Auſtraſii eorum ſtudio limitem & regnum Francorum contra 
Winidos utiliter defenſafſe noſcuntur. Fredegarius's chronicle, chap. 75, i 
the year” 632. had 1 6 
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TT ice for their king. ÆEga and Nentechildis had the go- BOOK 
king's Frament (ci of the palace they reſtored WH whatever — <p" 
w off:gobert had taken; and complaints cealed in Neuſtria ( * 


d Burgundy, as they had ceaſed in Auſtraſia. (% Ibid. 
After the death of Æga, the queen Nentechildis ce) en- chap. 80. 
aged the lords of Burgundy to chuſe Floachatus for their — , 
mor. The latter diſpatched letters to the biſhops and chief c, ) Ibid. | 
wen rds of the kingdom of Burgundy, by which he promiſed to _ 89, 
r theWrcſerve their honors and dignities * for ever, that is, during in = 

ed 1e. He confirmed his word by oath. 'This is the period, 180 
cried which + the author of the Treatiſe of . the Mayors of the 

com- ilace fixes the adminiſtration of the kingdom by thoſe offi- 


ers. 


T Was 
vas It 


f the 


man. Fredegarius being a Burgundian, has entered into a more 
ce in inute detail, as to what concerns the mayors of Burgundy, 
mſelfM the time of the revolution of which we are ſpeaking, than 
hild's rich regard to the mayors of Auſtraſia and Neuſtria. But 


traſia 
rned 
y to 
ans, 


ſure, 
ing 


e conventions made in Burgundy were, for the very ſame 
alons, agreed to in Neuſtria and Auſtraſia. 

The nation thought it ſafer to lodge the power in the hands 
fa mayor whom ſhe chuſe herſelf, and to whom ſhe might 
recribe conditions, than in thoſe of a king whoſe power was: 
jereditary. | 


p of — — 
not ' 
de; 


his i Of the Genius of the Nation in regard to the Mayors. 


GOVERNMENT, in which a nation that had an. 
hereditary king, choſe a perſon to exerciſe the regal * 
tority, ſeems very extraordinary: but independently of 

e circumſtances of the times, I apprehend that the notions 

the Franks in regard to this article were derived from a 

tber ſource. 


' Ibid, cap. 89. Floachatus eunctis ducibus a regno Burgundiz ſeu & 
tificibus, per epiſtolam etiam et! ſacramentis firmavit unicuique gradum 
noris et dignitatem, ſeu et amicitiam, pe tuo conſervare. | 
f Deinceps a temporibus, Clodovei qui fuit filius Dagoberti inclyti regis, 
er vero Theodorici, regnum —— per majores 2 
i» De majoribus domus regiz.. 5 
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BOOK TheFranks were deſcended from the Germans, of who 
. Tacitus ſays, that in the choice of their king they were d 
#P- + termined by his noble extraction; and in that of their leader 
by his valor, This gives us an idea of the kings of the fi 
race, and of the mayors of the palace; the former were here 
ditary, the latter elective. 

No doubt, but thoſe princes, who ſtood up in the nation 
aflembly, and offered themſelves as the conductors of a pub 
lic enterprize to ſuch as were willing to follow them, united 
generally in their own perſon, both the power of the mayo 
and the king's authority. By the ſplendor of their deſcen 
they had attained the regal dignity ; and their military ahi 

lities having recommended them to the command of armie 
they roſe to the power of mayor. By the regal dipnity oy 
firſt kings preſided in the courts and aſſemblies, and enaQtet 
laws with the national conſent; by the dignity of duke o | 
leader, they undertook expeditions, and commanded the art 

mies. ses 
In order to be acquainted with the genius of the primitin} It 
Franks in this reſpect, we have only to caſt an eye on m 0! 
{f} See conduct of ff) Argobaſtes, a Frank by nation, on whom V. prod 
Sulpicius Jentinjan had conferred the command of the army. He cong$oow 
— — fined the emperor in his own palace; where he would ſuffegWvbo 
Pos... nobody to ſpeak to him concerning either civil or military ae 
book 2, fairs Argobaſtes did at that time what was afterwardſſ var 


F practiſed by the Pepins, of . 
7 was 

N ISS rr uud 

lit 

CHAP. v. 1 

of n 

In what manner the M ayors obtained the command of nen 
| Armies. days 

ne 


echap. . Q! O long as the kings commanded their armies in per 

10 ſon, the nation never thought of chuſing a leader. Clo... 

vis and his four ſons were at the head of the Franks, an i. 0. 

led them on through a ſeries of victories. Theobald ſon © 
Theodobert, a young, weak, and fickly prince, was the fi 

(x) In the (8) of our kings that confined himſelf tg his palace, He re 

year 552, 


* Reges ex nobilitate, duces cx virtute ſumunt, De meribns Germat 


fuſe 
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whonMhſed to undertake an expedition into Italy Fee Narſes, BOOK 
re qe had * the mortification to ſee the Franks fuſe themſelves Gr 
leadervo chiefs, who led them againſt the enemy. Of the four f 

he ful ens of C:otharius I. Gontram+ was the leaſt fond of com- 


anding his armies; the other kings followed this example; je 
nd, in order to intruſt the command without danger into 
ation cher hands, they conferred it upon ſeveral chiefs or 


e here 


a pub dukes 1. 

ar Innumerable were the inconveniencies which thence aroſe; 
mayo diſcipline was loſt, no one would any longer obey. 'The 
eſcen mies were dreadful only to their own country; they were 


baden with ſpoils, before they had reached the enemy. Of 
eſe miſeries we have a very lively picture in Gregory of 
ſours (). Hou Hall we be able to obtain a victory, ſaid Gon- (3) Gre- 
lacted uam (i), zwe who do not ſo much as keep what our anceſtors gory of 
ike oflquired ? Our nation is no longer the ſame... ... . Strange, Sw _—_ 
he arMthat it ſhould be on the decline fo early as the reign of Clo- — * 
| iss grandchildren |! | 10, chap. 3, 
It was therefore natural they ſhould determine at laſt upon EIN 
m only duke, a duke inveſted with an authority over this (7) ha 
prodigious multitude of feudal lords and vaſſals, who were 
now become ſtrangers to their own engagements ;z a duke 
who was to eſtabliſh the military diſcipline, and to put him- 
ſelf at the head of a nation unhappily practiſed in making 
war againſt itſelf, This power was conterred on the mayors 
of the palace, 
The original function of the mayors of the palace, 
was the management of the king's houſhold. They _. 
ud afterwards, in conjunction (t) with other officers, the () See the 
political government of fiefs ; and at length they obtained ſecond 
the ſole diſpoſal of them. They had alſo the adminiſtration a age 
of military affairs and the command of the armies ; employ- 9. 3 
ments neceſſarily connected with the other two. In thoſe gundians, - 
days it was much more difficult to raiſe than to. command tit. 13. 


the armies z and who but the diſpenſer of favors could have pn 
: 3 M 
* Leutharis vero et Butilinus, tametſi in regi ipſorum-minime placebat, books 
2 eis ſocietatem inierunt. Agathias, book i. Gregory of Tours, book chap, 36. 
u. chap. 9. 2 | NE 
+ Gontram did not even march againſt Gondovald, who ſtyled himſelf fon 
af Clotharius, and claimed his ſhare of the kingdom. | 
Sometimes to the number of twenty. See Gregory of Tours, book 5, 
Chap. 27, hook 8, chap. 18, and 30, book Io, chap. 3. Dagobert, who had 
do mayor in Burgundy, obſerved the ſame policy, and ſent againſt the Gaſ- 
cons ten dukes and ſeveral counts who had no dukes over them, Fredegarius 2 
Chronicle, chap» 78, in the year 636. . 


y abi 
rmie 


Y ou 


nitive 


this 


328 


THE SPIRIT 


BOO x this authority ? In this md independent nation, it Way 


XXXT; 


Clap. 5. 


(7) See the 
aqaals of 


prudent to invite, rather than to-compel z prudent to ire 
away or to promie the fiefs, that ſhould happen to be yz. 
cant by the death of che poſſeſſor; prudent in tine, to reward 
continually, and to raiſe a jealouſy with regard to preferences 
It was therefore right, that the perſon who had the ſuper- 
intendency of the palace a alſo be Se of the 
army. f | Ones; . e le a 


„ * — 


CHAP. vi. 


Gowns _w of the Humiliation of our King of the hf 
| 2 *. | ry 
FTER the execution of Brunechild, the mayors were 
Y adminiſtrators of the kingdom under the ſovereigns; 
and though they had the conduct of the war, yet the kings 
were always at the head of the armies, and the mayor and the 
nation fought under their command. But the victory () of 
duke Pepin over Theodoric and his mayor, completed “ the 


Alete. year degradation of our princes; and that (m) which Charles 


687, and 
688. 


| Martel obtained over Chilperic and bis mayor Raintroy, con- 


{m} Annals firmed it. Auſtraſia . triumphed twice over Neuſtria and 


of Metz, 
* 719. 


Burgundy; and the mayoralty of Auſtraſia being annexed 
as it were to the family of the Pepins, this mayoralty and 


family became greatly ſuperior to all the reſt. The con- 


querors were then afraid leſt ſome perſon of credit ſhould 
ſeize the king's perſon, in order to excite diſturbances. For 
this reaſon they kept + them in... the royal palace as in a kind 


of priſon, and once a year ſnewed them to the people. There 


they made 3 but + theſe were ſuch. as were dicta- 


ted by the mayor; anſwered ambaſſadors, but the mayor. 
| made the anſwers. 5 


is is LOT time mentioned by { hiſto- 


9 * 


” Its * nomina regum impenens, ipſe totius regni tabens privile 


; gium, &c, Annals of Metz, year 695. 


+ Sedemque illi regalem fub ſua ditione conceſlit.” "Ibid. anno 719. 
: + Ex chronico Centulenſi, lib: 2. ut refponſa puæ erat edoctus vel potius 
juſſus ex ſua velut poteſtate redgeres. 

$ Annals of Metz, anne 691. Anno principatus Pippini ſuper Theodo- 


ricum .. .'. Annals of Fuld, or of Lauriſham, Pippinus dux Francorum 


V regnum Francorum per annos 7 cum regibus ſibi W 
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ans of the government of the mayors over the kings whom % © © R 
bey held in ſubjection. 8 ** — 1 
ſhe extravagant paſſion of the nation for Pepin's family — 
went ſo far, that they choſe one of his grandſons who was 
t an infant for mayor; and put him over one Dagobert, 

that is one phantom over another. IMF 


— p p ——— 
CHAP. vn. 
Of the great Offices and Fiefs under the Mayors of the Pa- 


lace. 


HE mavors of the palace were far from reviving the 
precariouſneſs of poſts and emp:oyments; for indeed 
their power was owing to the protection which in this reſ- 
pect they had granted to the nobility Hence the great of- 
ices were continued to be given for life, and this utage was 
every day more firmly eſtabliſhed. 

But I have ſome particular reflections to make here in reſ- 
pect to fiefs : and. in the firſt place I do not queſtion but 
moſt of them became hereditary from this time. 

In the treaty of Andeli (), Gontram and his nephew Chil- ( Cited 
debert engage to maintain the donations made to the vaſſals ? OY 
nd churches by the kings his predeceſſors; and leave is book 9. 
ren to the + wives, daughters and widows of kings, to diſ- See alſo che 


p-ſe by will and in perpetuity of whatever they hold of the (ne 
exchequer,. RE Gs Ne II. in the 


Marculfus wrote his formularies at the time (o) of the year 615, 
mayors. We find feveral + in which the kings made doma- t. — | 
tons both to the perſon and: to his heirs : and as the formu- * = 12 


kries epreſent the common actions of life, they prove that the 3 ach of 
dart of the fiefs were become hereditary towards the end of the firlt 


/ x * gok. 
Poſthæe Theudoaldus filius ejus (Grimoaldi) parvulus in loco ipſius. 
tm prædicto rege Dagoberto, major - domus palatii effectus eſt. The anno- 
Izmous c ntinuator of Fredegarius in the year 714. chap. 104. | 
+ Ut ũ quid de agris fiſcalibus vel ſpeciebus atque præſidio pro arbitrii ſui 
. facere aut cuiquam conferre voluerint, fixa ſtabilitate perpetuo con- 
—_ | | | *** | 


See the 14th formula of the firſt book, which ãs equally applicable to the 
ſiea] eſtates given directly and in perpetuity, or given at firſt as a benefice, 
and afterwards'in perpetuity : Sicut ab illo aut a ſiſcb noſtro fuit poſſeſſa. See 
ab the x7th formula, ibid.  ' * | 


Me,: « 
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XXXI. 
Chap. 7. 


idea of an unalienable demeſne: this is a modern thing, 
which they knew neither in theory nor practice. | 

In proof hereof we ſhall.preſently produce poſitive facts; 
and if we can point out a time in which there were no longer 
any benefices for the army, nor any funds for its ſupport; 
we muſt certainly conclude that the ancient benefices had 
been alienated. The time I mean is that of Charles Martel, 
who founded ſome new fiefs, which we ſhould carefully dif. 
tinguiſh from thoſe of the earlieſt date. 

When the kings began to make grants in perpetuity, ei. 
ther through the corruption which crept into the govern. 
ment, or by reaſon of the conſtitution itfelf, which continu. 
ally obliged thoſe princes to canfer rewards ; it was natural 
they ſhould begin with giving the perpetuity of the fiefs, ra- 
ther than of the counties. For to deprive themſelves of 
ſome acres of land was no great matter; but to renounce 


the right of diſpoſing the great offices, was diveſting them- 


ſelves of their very power. 


OO OI r N 
CHAP, VIL © 


In what manner the allodial Eflates were changed ins 
Fiefs 


H E manner of changing an allodial eſtate into a fief, 


may be ſeen in a formulary of Marculfus (p). The 
owher of the land gave it to the king, who reſtored it to the 
donor by way of uſufruit, or benetice, and then the latter 
nominated his heirs to the king. 

In order to find out the reaſon which induced them thus 
to change the nature of the a/lodia, I muſt trace the ſource of 
the ancient privileges of our nobility, a nobility who for 
theſe eleven centuries have been ready to undergo every 
hardſhip, and to ſpill their blood in their country's ſer- 
vice. | | | 4 
They who were ſeized of fiefs enjoyed very great advan- 
tages. The compoſition for the injuries done them was 
greater than that of freemen. It appears by the formularies 
of Marculfus, that it was a privilege belonging to the king's 
vaitai, that whoever killed him ſhould pay a compoſition of 
ks band's for, This privilege was eſtabliſhed by the 

| Salie 


el 
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Silic law (9), and by that of the Ripuarians (7); and while BO K 
theſe two laws ordained a compoſition of fix hundred ſous * 
for the murder of the king's vaſſal, they gave (3) but two (4) Tit. 44, 
hundred ſous for the murder of a perſon freeborn, if he was See allo the 
a Frank or Barbarian living under the Salic law; and only titles 66,5 
2 hundred for a Roman. | hap 5 4. 
This was not the only privilege belonging to the king's (7) Tit. 2. 
vaſſals. When (7) a man was ſummoned in court, and did (-) Se* — 
not make his appearance, nor obey the judges orders, he was > — 
appealed before the king; and if he perſiſted in his contu- arians, tit. 
macy, he was excluded from * the Royal protection, and no 7, and the 
one was allowed to entertain him, or even to give him a morſel 
of bread. Now if he was a perſon of an ordinary condition, 3 ; 
his goods () were confiſcated ; but if he was the king's vaſ- () Salic 
ſal, they were not (x). The firſt by his contumacy was |, tt 6 
deemed ſufhciently convicted of the crime, the ſecond was 12 rage 
not; the former y) for the ſmalleſt crimes was obliged to tir. 39. 5 1. 
undergo the trial by boiling water, the latter (z) was con- (= 2 | 
demned to this trial only in the caſe of murder, In fine, 5 15 * 
the king's vaſſal Ca could not be compelled to ſwear in court (3) 56, and 
againſt another vaſſal, Theſe privileges augmented daily, 59 
and the capitulary of Carlomannus {b) does this honor to (2) 6 
the king's vaſſals, that they ſhall not be obliged to ſwear in ( 76. 2 
perſon, but only by the mouth of their own vaſſals. Beſides, tit. 76, $ 4 
when a perſon who had theſe honors did not repair to the (% Aud 
army, his puniſhment was to abſtain from fleſh-meat and dh rs | 
wine as long as he had been abſent from the ſervice ; but a in the year 
freeman (c} who neglected to follow his count was fined + 883. art. 
ſixty ſous, and reduced to a ſtate of ſervitude till he paid 27 
it. | l 
It is very natural therefore to think that thoſe Franks who —_ 
were not the king's vaſſals, and much more the Romans, be- main, in 
came fond of entering into the ſtate of vaſfalage 3 and chat gr hunk 
they might not be deprived of their demeſnes, they deviſed pra Wh . 
the uſage of giving their alladium to the king, of receiving it 
from him afterwards as a fief, and of nominating their 
heirs.” This uſage was continued, and took place eſpecially 
during the times of confuſion under the ſecond race, when 
every man being in want of a protector, was deſirous to in- 


corporate himſelf with the other lords, and to enter as it 


* Rxtra ſermonem regis. Salic law, tit. 59, and 75. | , 
+ Heribannum. ; a 
Non infirmis reliquit hære libus, ſays Lambert a Ardes in Du Cange, on 
"hc word efodire y E 


Were, 
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-B OOK were, into the feudal monarchy, becauſe the political no 
Chap: 8. longer exiſted. | ELD 
| This continued under the third race, as we find by ſeve- 
ral * charters; whether they gave their a/lodium, and re. 
ſumed it by the ſame act; or whether it was declared an 
alladium, and afterwards acknowledged as a fief. Theſe 

were called fiefs of reſumption. 

This does not imply that thoſe who were ſeized of fiefs 
adminiſtered them with prudence and ceconomy ; for though 
the freemen grew deſirous of being poſſeſſed of fiefs, yet they 
managed this ſort of eſtates as uſuiruits are managed in our 
days. This is what induced Charlemain, the molt vigilant 
and attentive prince we ever had, to make a great many regu- 

( Second lations (c), to hinder the fiefs from being degraded in ſavor 
—— of allodial eſtates. It proves only that in this time moſt be- 
$02, art. nefices were ſtill only for life, and conſequently that they 
10. and the took more care of the allodia than of the benefices ; but it 15 
— "8 no argument that they did not chuſe rather to be the Ang 
year 803, bondmen than freemen. They might have reaſons tor «il- 
art. 3, the poſing of a particular portion of a fief, but they were not 
ab capitu- willing to be ſtripped even of their dignity. | 

— „ T know likewile that Charlemain complains in a certain 
49, the 5th capitulary (d) that in ſome places there were people who 
capitulary gave away their fiefs in property, and redeemed them aſter- 
— wards in the ſame manner. But I do not ſay, that they were 
the capitu- not fonder of the property than of the uſufruit; I mean only 
lary of the that when they could convert an allodium into a fief, which 


Year 779, was to deſcend to their heirs, and is the caſe of the formu- 


2 u. lary above-mentioned, they had very great advantages in do- 
lary ; 


ing it. 
Lewis the ; 
Piouz, in FT 
$29, art, Is ; 
{d) The \ 
. C H AFP. K. 
year 806, 


art. 8. How the Church-lands were converted into Fieft. 


Shay 9. IHE uſe of the fifcal lands ſhould: have been only to 
ſerve as a donation, by which the kings were to en- 


courage the Franks to undertake new expeditions, and by 


which on the other hand theſe fiſcal lands were increaſed. 


s See thoſe quoted by Du Cange, in the word alodis, and thoſe produced 


by Galland, in his treatiſe of allodial lands, page 14, and the following. 


This, 
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This, as I have already obſerved, was the ſpirit of the nation; Boůũ 0K 
hut theſe donations took another turn. There is ſtill ex- Fay 
tant (e) a ſpeech of Chilperic, grandſon of Clovis, in which, 4 wh. 
he complains that almoſt all theſe lands had been already gi- gry os © 
ven away to the church. Our exchequer, ſays he, is impo- Tor zs, 
veriſbed, and our riches are transferred to the clergy * ; none ook vi. 
reign naao but biſhops, who live in grandeur, while ours is cuite caap. 46- 
eclipſed. 
. was the reaſon that the mayors, who durſt nat at- 
tack the lords, ay I the churches ; and one of the mo- 
tives alledged by Pepin for entering Neuſtria, was his hay- 
ing been invited thither by the clergy, to put a ſtop to the 
encroachments of the kings, that is of the mayors, who de- 
prived the church of all her poſſeſſions. * | 
The mayors of Auſtraſia, that is the family of the Pepins, 
had behaved towards the clergy with more moderation than 
thoſe of Neuſtria — 3 —_ is evident from our 
chronicles /, in which we ſee the monks ally ex- 
tolling: "hs {ares and hberality of the Pepiats "Fey — 2 
ſelves had been poſſeſſed -% the firſt places in the church, Metz. 
One crow: does. riot pull ct the eyes of another; as (g Chilpe- 
ric ſaid to the bios. 2 * + be 3 
Pepin ſubdued Neuſtria and Burgundy; but as his pre- Tours. 
tence for deſtroying the mayors and kings was the grievances 
of the clergy, he could not ſtrip: the: latter, without act- 
ing contrary to his own declaration, and ſhewing that he 
made n jeſt of the nation. However, the conqueſt of two 
great kingdoms, and the deſtruction of the oppoſite party, 
afforded him ſufficient means of ſatisfying W eee 22470 
Pepin made himſelf malter of themonarchy; by protecting 
the clergy; his ſon Charles Martel could not maintain his 
power, but by oppreſſing them. This prince finding that 
part of the regal and fiſcal lands had been given either for 
life, or in perpetuity to the nobility, and that the church by 
receiving both from Tich and poor, had acquired a great part 
eren of the allodial eſtates, he reſolved to ſtrip the clergy ;/ 
and as the flefs of the firſt diviſion were no longer in being, 
he formed a ſecond $. He took for himſelf and for his off. 


This is what induced him to annul the teſtaments made in favor of the 
clergy, and even the donations of his father; Gontram re-eſtabliſhed them, 
ind even made new donations. , Gregory of Tours, book vii, chap. 4. 

See the amnals of Metz, year 687. Excitor imprimis quzrelis ſacerdotum 
& ſervorum Dei, qui me ſxpins adierunt ut profublatis injultT p̃atrimonii &. 

t Karolus-plurima juri eccleſiaſtico detrahens prediafiſco fociavit, ac deinde - 
nilitibus diſpertivit, Ex Chronico Centulenſi, hb. ii. 


cers 


334 


HE SPIRIT 


"BOOK cers the church-lands, and the churches themſelves: thus 


XXXI. 


Chap. 9. 


Chap. 10. 


he remedied an evil which differed from ordinary diſeaſes 
a6 its extremity rende:ed it the more eaſy to cure. | 


PP Wo 
CHAP. X. 


Rights of the Clergy. 


8 O great i the donations made to the clergy, that un- 


der the three races of our princes they muſt have ſeveral 
times received the full property of all the lands of the king. 
dom. But if our kings, the nobility and the people, found 
the way of giving them all their eſtates, they found alſo the 
method of getting them back again. The ſpirit of devotion 
eſtabliſhed a great number of churches under the firſt race; 
but the- military ſpirit was the cauſe of their being given 
away afterwards to the ſoldiery, who divided them amongſt 
their children. What a number of lands muſt have then 
been taken from the clergy's menſalia { The kings of the ſe- 


cond race opened their hands, and made new donations to 


them: but the Normans, who came afterwards, plundered 


and ravaged all before them, wreaking their vengeance 


chiefly on the prieſts and monks, and devoting every religi- 


ous houſe to deſtruction. For they charged thoſe eccleſiaſ. 
tics with the ſubverſion of their idols, and with all the op- 
preſſive meaſures of Charlemain, by which they had been ſuc- 
ceſſively-obliged. to take ſhelter in the north. Theſe were 


animoſities which the ſpace of forty or fifty years had not 


been able to obliterate. In this fituation what a loſs muſt 
the clergy have ſuſtained ! There were hardly eceleſiaſtics 
left to demand the eſtates of which they had been deprived. 
There remained therefore for the religious piety of the third 
race, foundations enough to make, and lands to beſtow. The 
opinions which were broached and ſpread in thoſe days, 
would have deprived the laity of all their eſtates, if they had 
been but honeſt enough. But, if the clergy. were actuated 
by ambition, the laity were not without theirs z if dying per- 
ſons gave their eſtates to the church, their heirs would fain 
reſume them. We meet with continual quarrels between 
the lords and the biſhops, the gentlemen and the abbots; 
and the clergy muſt have been very · hard preſſed, ſince they 
were obliged to put themſelves under the protection of cer · 

8 Wm z Td. en 84295 — ' tain 
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uin lords, who granted them a momentary defence, and af= BOO R 

terwards joined their oppreffors. | . — 2 
But a better adminiſtration having been eſtabliſhed under . 10 

the third race, gave the clergy leave to augment their poſ- 

ſeſſions 3 when the Calviniſts ſtarted up, and having plun- 

dered the churches, they turned all the facred plate into ſpecie. 

How could the clergy be ſure of their eſtates, when they 

were not even ſafe in their perſons ? They were debating on 

controverſial ſubjecte, while their archives were in flames. 

What did it avail them to demand back of an impoveriſhed 

nobility, thoſe ' eſtates which were no longer in the pofleſ. - 

eral fon of the latter, but had been conveyed into other hands by 

ng- diterent mortgages. The clergy have been long acquiring, 

ind I and have often refunded, and ſtill there is no end of their 

the acquiſitions. | | e Ws 


thug 
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oft | CHAP. XI. | 

en | | 5 

ſe· State of Europe at the time of Charles Martel, _ 


found himſelf in a moſt happy ſituation. He. was 
feared and beloved by the ſoldiery; whoſe intereſt he 

fe promoted, having the pretence of the war againſt the Sara- 
ens. He was hated indeed by the clergy, but (5) he had (3) ges che 
vo need of their aſſiſtance. The pope, to whom he was ne- annals of 
Ic ceffary, ſtretched out his arms to him. Every one knows Mew. 
ot if the famous * embaſſy he received from Gregory III. Theſe 

it do powers were ſtrictly united, becauſe they ſupported each 

s other: the pope ſtood in need of the Franks to aſſiſt him a- 

gainſt the Lombards and the Greeks ; the Franke 

'd hd occaſion for the pope, to ſerve for a barrier a- 

© gainſt the Greeks, and to embarraſs the Lombards. It was 
impoſhble therefore for the enterprize of Charles Martel to 


- miſcarry. * 


ed C HAR LES Martel, who undertook to ſtrip the dergy, Chap, 1x. 


. * 
. 


# * Fpiſtolam quoque, decreto Romanorum principum, ſibi prædictus præſul 
Cregorius miſerat, quod ſeſe populus Romanus relicta imperatoris dominatione, 

ad ſuam defenſionem & invictam clementiam convertere voluiſſet. Annals 
of Metz, year 741. Eo pacte patrato, ut a partibus imperatoris recederet. | 
Fredegarius. | 5 


8. Eucherius, 
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BOOK 8. 23 biſhop of Orleans, had a viſion which fright. 
Xxxi. ened all the princes of that time. I ſhall produce on this 
S It occaſion the letter (e) written by the biſhops aſſembled at 
952 apud Rheims to Lewis king of Germany, who had invaded the 
Cariſia- territories of Charles the Bald: becauſe it will give us an in- 
— ſight into the ſituation of things in thoſe times, and the tem. 
. Per of the people. They ſay (d), „That St. Eucherius hay. 
tom. r, ing been ſnatched up into heaven, ſaw Charles Martel tor. 
Page 10 r. 4c mented in the bottom of hell by order of the ſaints, who 
N > age © « are to fit with Chriſt at the laſt judgment; that he had 
209. ; © been condemned to this puniſhment before his time, for 
« having ſtript the church of her poſſeſſions, and thereby 
cc charged himſelf with the ſins * all thoſe who founded 
ce theſe livings; that king Pepin held a council upon this oc- 
. « caſion, and had ordered all the church-lands he could re. 
cc cover to be reſtored ; that as he could get back only a pan 
« of them, becauſe of his diſputes with J aifre, duke of Aqui 
cc faine, he iſſued out letters called precaria * for the remain. 
& der, and made a law that the laity ſhould pay a tenth part 
G | - « of the church lands they poſſeſſed, and twelve deniers for 
: ic each houſe; that Charlemain did not give the church-lands 
« away; on the contrary, that he publiſhed a capitulary, by 
« which he engaged bot for himfelf and for his ſucceſſors 
& never to make any ſuch grant; that all they ſay is com- 
6e mitted to. writing, and that a great many of them heard 
ce the whole related Thy" Lewis the Debonnaire, the _ of 
_  & thoſe two kings.” | 

King Pepin's regulation, mentioned by the biſhop* „ vn 
0 tn he made in the council held at Leptines (#). The church found 
3 this advantage i in it, that ſuch as had received thoſe lands, 
5th book Held them no longer but in a precarious manner; and more- 
of the ca- yer that ſhe received the tythe or tenth part, and twelve de- 
pitularics 2-478 for every houſe that had belonged to her. But this 


Baluzius '; was only a palliative, which, did not remove the diſor- 
edition, der. | 


page 325. - Nay it met with oppoſition 3 and Pepin was obliged to 
(7) That of make another capitulary (/), in which he enjoins thoſe who 
_ 2 held any of thoſe beneſices to pay this tythe and — and 
736, art, 4. 


pPrecaria, 24 precibus utendum conceditur, ſays Cujas.i in his notes upon 
the firſt book of fieſs. I find in a, diploma of king Pepin, dated the 3d year 
of his reign, that the prince was not the firſt who eſtabliſhed theſe precaria: 
he cites one made by the mayor Ebroin, and continued after his time. See 
the diploma of the king, in the 5th tom. of the hiſtorians of France by the Be- 
nediQtins, art. 6. 


F even vol 
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ght. Wren to keep up the houſes belonging to the biſhopric or mo- B O o K 
this Waſtry, under the penalty of forfeitiag thoſe poſſeſſions. wg 
d at MWharlemain * renewed the regulation of Pepin. 9 
the That part of the ſame letter which ſays, that Charlemain 
1 in. Ntomiſed both for himſelf and for his ſucceſſors, never to di- 
tem. Nude again the church-lands among the ſoldiery, is agreeable 
have Wy the capitulary of this prince, given at Aix la Chapelle, in 


e year 803, with a view of removing the apprehenſions of 
the clergy upon this ſubject. But the donations ops 


had rade were {till in force f. The biſhops very juſtly ad 

for What Lewis the Debonnaire followed the example of Char- 

bi main, and did not give away the church-lands to the 

ed foldi . f 

$ 0c- And yet the old abuſes were carried to ſuch a pitch, that 

re- Ide laity under the children (n) of Lewis the Debonnaire pre- (=) See che 
part Werred eceleſiaſties to benefices, or turned them out of their conſtitution 
(qui Mirings, without the conſent + of the biſhops. The bene- « parry 


fces (n) were divided amongſt the next heirs, and when they the lu of 

were held in an indecent manner, the biſhops (o) had no the Lom- 

ther remedy left than to remove the relics. mga | 
By the capitulary (p) of Compiegne, it is enacted, that the 3. 

, by king's commiſſary ſhall have a right to viſit every monaſtery, (a) Ibid. 


Tos Wogether with the biſhop, by the conſent, and in preſence of} #4... 
om- Ie perſon who holds it; and this ſhews that the abuſe was 1 Given 
ard general. | | 4 ; 2 28th 
of Not that there were laws wanting for the reſtitution of year.of the 


he church-lands. The pope having reprimanded the biſhops 1 
or their neglect in regard to the re-eſtabliſhment of the mo- Bald, in 
uſteries, they wrote to Charles the Bald (), that they were the year 


ds, Wit affected with this reproach, becauſe they were not cul- — 2 | 
re- Ipable; and they reminded him of what had been promiſed, dition. 
= reſolved, and decreed in ſo many national aſſemblies. Ac- page 2, 3. 
his cab 25 | 


ordingly they quoted nine. (9) Con 
ſor- WI Still fey went on diſputing ; till the Normans came and Zu" 2 
made them all agree. . r6ch ref 


vho i © See his ca itulary in the year 803, given at Worms Baluziue's edition, Bald, in the 
and Wy — he regulates the precarious contract; and that of Frankfort, Jo.” rd 


+ As t in ki 
2 

1 — that the kin wat rp Braſs rw? Arn og 
who would ſwear allegiance for ; it is added to the law of the Lombards, 
book iii, tit. I. $ 39, and to the Salic laws, collection of Pepin's laws in 
Ehard, page 195, tit. 26. art. 4. 

| conſilio & conſenſu ipfius qui locum retinet« 
en or. IL, : >. Ma | CHAP. 


/ 


ll the year 794, 267. art. 24. in relation to the repairing of the houſes; 1. 
d that of the year 8 | — 
Page 78. 
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. 


18 2 | 3 bo CHAP. XII. 


th  Efablihment of the Tien, 15 
| N 1 *I E. pe ations made under king Pepin had given the 
; N church rather hopes of relief, Wag efectually relieved 


f her 5. and as Charles Martel found all the landed eſtates of 
the kingdom in the hands of the clergy, Charlemain found 
all the church- lands in the hands of . ſoldiery., The lat- 
ter could not be compelled to reſtore a voluntary donition 
and the circumſtances of that time rendered the thing {till 
e Lowy-- circa are impracticable than it ſeemed to be of its own nature. 
bert On the other hand, chriſtianity ought not to have been 

loſt for want of miniſters *, churches, an d inſtruction. 
EY Law of This was the reaſon of Charlemain's eſtabliſhing (f) the 
22 - tithes, a new king of TOPertYs which had this advantage in 
2 favor of the clergy, that as they were given particularly to 
— * the church, it was eater! in proceſs of time to know when they 

and 2. were ulurped. 

Some have gel to make: this eſtablichment of an 
N date; but the authorities they produce ſeem rather, I Wo ſec 


(8) een en chink, to prove the contrary, The conſtitution of Clotha. Noſe 
+ - --»,, mus + ſays only that they ſhall, not raiſe certain ꝗ tithes on W's pe 
-__ © * +» — church-lands : ſo far then was the church from exacting lat a 
3 tithes at that time, that its whole pretenſion was to be ex» {Wile tit 


J Canone empted from paying them. The ſecond council (g) of Ma- ſn e 
. a zan con, which was held in 585, and ordains the payment of Ch: 
OD Nene fays indeed that they were paid in ancient times; but F*:me 


1 1, orum . 
mon; 


Korn 

Gallis 67 civil wars which broke out at the mak Charles Martel, the lands MWiation 
oferg. Ja- en to che Church of Rheims were given away to laymen; the 
cobi Sire ag) were left to ſhift as well as they could, iays the life of Remigius, Surins, 


3 tom. 1. page 279 
e + it is that on which ! have deſcanted in the ath chapter of this book, and 
niet» dick 1 is to be found i in Bajuziue's nn of the capitularies, tom. I. art, II. 
Ea * x; 9 
10 $a 065 . & paſcoiriavel decimas porcore m Sts cinselihnus, ita aut 


actor aut decimator in rebus ecclefiz nullus . The capitulary of Char- 
«©: 2:1 Jemain in the year 800: Baluzius“ from” page 336. explains ettremely well 


what is meant by that ſort of t om which the church is e cempted by 
Clotharius; it-was the tithe of the ſwine which were put into the king's foreſts 
to fatten; and Charlemain enjoins his judges to pay it, as well as other peo- 
ple, in order to fet an example; it _ that this was'a Fight of 8 
6—— 


' 


it 
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; lays alſo, that the cuſtom of paying them was then abo- Þ 010.8 


ſhed. 
No one queſtions but that the clergy a * Bible be- vic 


ore Charlemain's time, and preached the gifts and offerings | 
if the Leviticus. But I dare fay, that before that princess 
g rign, though the tithes might have been preached up, they ANY: 
the rere never eſtabliſhed. _. , be 2 
ved I took notice that the reg ulations made tinded king Pepin 
of ad ſubjected thoſe who were ſeized of church-lands in fief, 
ind No che payment of tithes, and to the repairing of the chuiches: 
lat. Wit was a great point to oblige by a law, whoſe equity could 
on; Woot be diſputed, the principal men of the nation to ſet the 
til Nerample. 
ire. MW. Charlemain did more, and we find * the capttalary 
een 0) de Yillis, that he obliged his own demeſnes to the (3) Arr. 6, 
pyment. of the tithes : this was ſtill a more ſtriking ex- Baluzius's 


edition, 


the Maple. 
in But the commonaley are rarely. influenced by example to Page 333. 


kcrifice their intereſts. The ſynod of (i) Frankfurt fur given in 
nſhed them with a more cogent motive to pay the tithes.- A feet 
pitulary was made in that ſynod, wherein it is ſaid, that 22 (;) Held 
1 the laſt * famine the ſpikes 4 corn were found to contain under 
jo ſeed, the infernal ſpirits having devoured it all, and that Charle- 
thoſe ſpirits had been heard to reproach them with not ha- — 
ng paid the tithes; in conſequence of which it was ordained — 
hat all thoſe who were ſeized of church- lands, ſhould pay 
ke tithes. ; and the next conſequence was that ann” 2] 
ton extended to all. | 
Charlemain's project did not ſucceed at firſt ; for it 
but Neemed too heavy a burthen + The payment of the tithes 

mong the Jews was connected with the plan of the foun- 
nds ation of their republic; but here it was a burthen quite 
the Windependent of the other charges of the eſtabliſnment of the 2 
u Wonarchy, We find by the regulations added to the (4) Among 
and Nav of the Lombards the, difficulty there was in cauſing the others, that 
11. Withes to be accepted by the civil laws; and as for the oppo- por one 

ton they met with before they were n 6b the eccle- , chap. 6. 
hare e Among 


well 6 Rijatdents es bees lege h li na ile Ap ts" 

1 by vacuas annonas à dzmonibus devoratas, & voces expepirationss andy, ** 
elts Wie. Baluzius's edition, page 267, art. 23. 

dee among the reſt the capitulary of Lewis the Debonnaire; f in \ the year © I. 
019. Baluzius's edition, page 663, againſt thoſe who to avoid paying tithes 
eglected to cultivate the lands, Ke. art. 5. Nonis quideni & derimis, unde 
benitor noter e dos n in diverſis placitis 9 fecimus. 


89 ws 


1X n ” „ 124 , "bo a 


Ne 
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BOOK ſiaſtic laws, we may eaſily judge of it from the different 
Ms canons of the councils. 
The people conſented at length to pay the tithes, upon 
condition that they might have a power of redeeming them, 
0 2 This the conſtitution of Lewis the Debonnaire ()), and 
uur. ia that of the emperor Lotharius (n) his ſon, would na 
Baluzius Allow. . ; 
tom. 1, The laws of Charlemain, in regard to the eſtabliſhment of 
Dur. tithes, were a work of neceſſity, not of ſuperſtition ; a work 
2 of the in ſhort, in which religion was only concerned. 
Lombards His famous diviſion of the tithes into four parts, for the 
_ 35 0 repairing of the churches, for the poor, for the biſhop, and 
8 g. for the clergy, manifeſtly proves that he wanted to reſtore 
the church to that fixt and permanent ſtate of which ſhe had 
been diveſted. | 
His will“ ſhews that he was defiroug of repairing the mil. 
chief done by his grandfather Charles Martel. He made 
three equal hires of his moveable goods; two of theſe he 
would have divided each into one-and-twenty parts, for the 
one- and- twenty metropolitan churches of his empire; each 
part was to be ſubdivided between the metropelitan, and the 
ſuffragan biſhops. The remaining third he diſtributed into 
four parts, one he gave to his children and grand-children, 
another was added to the two thirds already bequeathed, and 
. the other two were aſſigned to charitable uſes. It ſeems 25 
if he looked upon the immenſe donation he was making tc 


the church, leſs as a religious act, than as a political diſtri 
bution. 

() See the | CH AP, XIII. 

caputul N N AX: | | 

of Charle- Of ihe Fleftion of Biſhops and Abbots. 

main in the err 274 

* A A 5 the church was grown poor, the kings reſigne 

luz ius s edi. the right of (a) nominating to biſhopricks and other 


tion, page eccleſiaſtic beneſices. The princes gave themſelves leſ 
22 trouble about the eccleſiaſtic miniſters; and the candidat 
Lewis the were leſs ſollicitous in applying to their authorities. Thu 
Pious, in the church received a kind of compenſation far the poſſeſſion 
the year. ſhe had loft, | 


$34, in 
Goldaſt, | 
Conſtit. ® It is a kind of codicil produced by Eginhard, and different from the wi 
Imperial, itſelf, which we find in Goldaſtus and Baluzius. 

—_— "ca" 


Hence 
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Hence if Lewis the Debonnaire * left the people of Rome 
n poſſeſſion of the right of chuſing their popes, it was owin 
to the general ſpirit that prevailed in his time: he behave 
1 Yin the lame manner to the ſee of Rome as to other biſhop- 


erent 


Fs 

not | h 7 EY 

we) CH AP. XIV. 

work | | 

* the Of the Fieſ of Charles Martel. 

8 SHALL not pretend to determine whether Charles 


had Martel in giving the church-lands in fief, made a grant 
of them for life or in 4g © All I know is, that under 
Charlemain , and Lotharius I f. there were poſſeſſions of 


= that kind which - deſcended to the next heirs, and were di- 
> he vided amongſt them. 
the! I find moreover that one part of them 5 was given as allo- 
each 4, and the other as fiefs. 


then I took notice that the proprietors of the allodia were ſub- 
ject to the ſervice all the ſame as the poſſeſſors of the fiefs. 
This, without doubt, was partly the reaſon that Charles Mar- 
tel made grants of allodial lands, as well as of fiefs. 


into 


This is mentioned in the famous canon, ego Ludevicus, which is & palpa- 
ble forgery ; it is in Baluzius's edition, page 591, in the year 817, 

+ As appears by his capitulary, in the year 801, art. 17, in Baluzius, tom. 
I, page 360. 

| Sec his conſtitution, inſerted in the code of the Lombards, book 3, tit. I, 


44. 10 
b see the above conſtitution, and the capitulary of Charles the Bald, in the 
year 846, chap, 20. in Yilla Sparnaco, Balugius's edition, tom. 2, page 37, 
and that of the year 853, chap. 3, and 5, in the ſynod of Soiſſons, Baluzius's 
edition, tom. 2, page 54, and that of the year 854, apud Attiniacum, chap. 
10, Baluzjus's edition, tom. 2. page 70. See alſo the firſt capitulary of 


519, ; 


Charlemain, incerti anni, art. 49 and 56. Bahizius's edition, tom. 2, page 


Chap. 14 


CHAP. 
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8 * e | CHAP. XV. 

8 SH; 22 ; . ERS 11a fe nat 
The ſame Subject continued, - -- : "I 

BOOK © E muſt obſerve, that the fiefs having been changed 


XXXI. into church- lands, and theſe again into fiefs, th 

Chap. x5. borrowed ſomething of each other. I — the Wee 
lad the privileges of fiefs, and theſe had the privileges of 
church-lands. Such were * the honorary rights of churches, 

which began at that time. And as thoſe rights have been 

ever annexed to the judiciary power, in preference to what 

is ſtil} called the fief, it follows that the patrimonial ju. 
riſdictions were eſtabliſhed at the ſame time with thoſe 

very rights. Be 


„ CHAP. XVI. 


„ 
* 


2 onfuſron f the Rayaliy and Al aperulty- Tbe ſecond Race, 


Chap. 16. HE connexion of my ſubject has made me invert the 
order of time, ſo as to ſpeak of Charlemain before | 
*had mentioned the famous-epocha-of the tranſlation of the 
- - crown-to' the Carlovingians under king Pepin: a revolution 
' which, contrary to the nature of ordinary events, is more 
remarked perhaps in our days than when it happened, 
Ihe kings had np authority; they had only an empty 
name. The regal title was hereditary, and that of mayor 
elective. Though it was latterly in the power of the mayors 
do place any of the Merovingians on the throne, they bad 
not yet taken a king of another rate ; and the ancient law 
which fixed the crown in a particular family, was not yet 
eraſed out of the hearts of the Franks. The king's perſon 
was almoſt unknown in the —_— but the royalty was 
- eſtabliſhed. Pepin, ſon of Charles Martel, thought it would 
be proper to confound thoſe two titles, a confuſion which 
would leave it a moot point, whether the new royalty was 


-- ® See the Capitularies, book 5, art. 44. and the edi of Piſtes in the yeat 
"86g; arte and 9. where we find the honorary rights of the lords cſlabliſhes, 


in the (ame manner as they are at this very day. 
hereditary 
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hereditary or not; and this was ſufficient for him, who to Boo K 
the regal dignity had joined a' great: power. The mayor's SN 
authority was then blended with that of the king. In the . 
mixture of theſe two authorities a kind of reconciliation was 
made; rer had been elective, and the king hereditary: 7; 
the crown at the beginning of the ſecond race was elective, 
becauſe the people choſe; it was hereditary, becauſe they al- 
ways choſe in the ſame family. „ 

Father le Cointe, in oppaſition to the authority of all an- 
cient records (o), denies that the pope authoriſed this great (,) The a- 
change; and one of his reaſon is, that he would have com- nonymoug 
nitted an injuſtice. * A fine thing to ſee an hiſtorian judge men. in 
of facts from the circumſtances of duty ; at this rate we 5 and 
ſhould have no hiſtory- at all. Crone. 
Be that as it may, it ĩs very certain that pat e l og in 
duke Pepin's victory, the Merovingians ceaſed to be the 75 — 
reigning family. © When his grandſon Pepin was crowned 

kiag, it was only a ceremony: the more, and a phantom the 
leſs; he acquired nothing thereby but the royal ornaments, 
there was no change made in the nation. 15 
This IL have fad in order to fix the moment of the 
terolution, that we may not be miſtaken in looking upon 
. chat as a revolution which was only a conſequence of it. 
When Hugh Capet was crowned king at the beginning of 
t the the third race, there was a much greater change, becauſe the 
re I kingdom paſſed from a ſtate of, anarchy to ſome kind of go- 
the vernment; but when Pepin aſcended the throne; there was 
tion .only . a" traufition from one government to another of the 
nore ame nature. J WI EINE Fe . Bon "7 | 0 66 i | 
d. When Pepin was crowned king, there was only a 
opti change of name: but when Hugh Capet was crowned, - 


ayor i there. was a change in the nature of the thing, becauſe by 
vors MF uniting a great fief to the crown, the anarchy ceaſed. = 
had] When Pepin was crowned, the title of king was united to 
law the higheſt office ; when Hugh Capet was crowned, it was 
jet annexed to the greateſt fie. TY n 


$1 1 


was. es the will of Charlenain, and the divifion which, Lewis the Debon- 
ld ware made to his children in the aſſembly of the ſtates held at Querzy, pro- 5 
nich I daced by Goldaſt, quem populos eligere velit, ut patri-fuo ſuccedat in regui 
dzreditate, . NNW 
Was ö 3 ü . 2 2 
+ Fabella que poſt Pippini mortem crcogitats eſt, equitati ac ſanRitati 
. ——— radii French, ; 
year WF em. 2, page 319. PETS" Felt, M pRii thro Taha on es, RE. 
hed, , 2 1250 TY oe . wk | 
f | * : fins 
ary 0 
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A particular circumſtance in the Election of the Kings of the þ 
| cond Race, . wt 
BOOK JE find by the formulary (p) of Pepin's coronation, 
HT. \ Y that Charles and Carloman were alſo annointed; 
Poor Hi and that the French nobility bound 'themſelves, on pain of 
Ich of the interdiction and excommunication, never to chuſe a prince 
hiſtorians of another family. | 


pf trance It appears by the wills of Charlemain and Lewis the De. 
nediQins, bonnaire, that the Franks made a choice among the king 
page 9g. children; which agrees with the abovementioned clauſe, 
And when the empire was transferred from Charlemain' 
family, the election, which before had been conditional, be- 
came ſimple and abſolute; ſo that the ancient conſtitution 
717 was altere. £1 | 835 
(s) in che.. Pepin perceiving himſelf near his end, aſſembled (4) the 
lords both temporal and ſpiritual at St. Denis, and divided 
his kingdom between his two ſons Charles and Carloman, 
We have not the acts of this afſembly ; but we find what 
was there tranſacted, in the author of the ancient hiſtorical 
(r) Tom, collection, publiſhed by Caniſius, and in (r) the writer of 
1 the annals of Mentz, according to (s) the obſervation of 
. 4) Edixion Baluzius. Here I meet with two things in ſome meaſure 
of the ca= contradictory ; that he made this diviſion with the conſent 
Pitularies, of the nobility, and afterwards that he made it by his pater- 
page 138. nal authority. This proves what I ſaid, that the people's 
1885 right in the ſecond race was to chuſe in the ſame family; it 
was properly ſpeaking, rather a right of excluſton, than that 
of election. ; . 
This kind of elective right is confirmed by the records of 
the ſecond race. Such is this capitulary of the diviſion of 
(0 In the the empire made by Charlemain among his three children, 
If canitu- in Which after ſetthng their ſhares, he ſays (z) © That if one 
lary of the 6 of the three brothers happens to have a fon, ſuth as the peoph 
year 806. cc | ſhall be willing to-chuſe as a fit perſon to ſucceed to his father's 
—— te hingdom, his uncles ſhall conſent to it.” 


rage 439, This ame regulation is to be met with in the partition fi 


© year 768. 


in- Ut numquam de alterius lumbis regem in ævo præſumant eligere, ſed es 
ial. ipſorum, Vol. 5th of the hiſtorians of France, page 10. 


which 


ich 
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hich Lewis the Debonnaire made among his three children, BOOK 


XXXI. 


Pepin, Lewis and Charles, in the = 837, at the aſſembly 3 
e . 


of Aix la Chapelle: and likewiſe in another“ partition, 

made twenty years before, by the ſame emperor, in favor of 

Lotharius, Pepin, and Lewis. We may like wiſe ſee the oath 
which Lewis the Stammerer took at Compeigne, at his co- 
ronation. I Lewis, by the divine mercy, and the people's election 
(x) appointed king do pag. .. . What I ſay is confirmed by 
the acts of the council of Palence (5) held in the year 890, fe 

for the election of Lewis, ſon of Boſon, to the kingdom of $77, Ba | 
Arles. Lewis was there elected, and the principal reaſon zius's edi 


(ﬆ) 


22 


they give for chuſing him, is, that he was of the imperial fa- en, page 


mily +, that Charles the Fat had conferred upon him the dig- 751 In fa 
nity of king, and that the emperor Arnold had inveſted him hes Lab» 
by the ſceptre, and by the miniſtry of his ambaſſadors. The bar coum- 
kngdom of Arles, like the other diſmembered or inde- . > 
pendent kingdoms of Charlemain, was elective and he- Zan 
teditary. l | 0 


Dumont's 


* * plomat. 
. _ 
| CHAP. WII. * 
Charlemain. 


HARLEMAINs attention was to reſtrain the 
power of the nobility within proper bounds, and to 
hinder them from oppreſling the freemen and the clergy. 
He balanced the ſeveral orders of the ſtate, and remained 
perfect maſter of them all. The whole was united by the 
ſtrength of his genius. He led the nobility continually from 
one expedition to another ; giving them no time to form 
conſpiracies, but employing them entirely in the execution 
of his deſigns. The empire was ſupported by the greatneſs 
of its chief : the prince was „but the man was greater. 
The kings his children were his firſt ſubjects, the inſtruments - 
of his power, and patterns of his obedience. He made ad- 
mirable regulations; and, what is ſtill more admirable, he 
took care to ſee them executed. His genius, diffuſed itſelf 


* Baluzius's edit ion, page 574, art. T4. Si vero aliquis illorum decedens 
legitimos filios reliquerit, non inter eos ipſa dividatur, ſed potius 
populus pariter conveniens unum ex eis quem dominus voluerit eligat, & 
hunc ſenior frater in loco fratris et filii ſuſcipiat. . * 

+ By the mother's ſide. 
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4 LS es 
BO G Soon gr of the empire. We find in this Prince's 
| 26. laws a 2 of forecaſt and ſagacity that comprizes every 
; Chap. 4 thing, and a certain force. that appears irreſiſtable. All pre. 
() See his texts (2) for NE the performance of duties are removed, 
3d * neglects are corrected, abuſes reformed. o N He 
2 knew how to puniſh, but he underſtood much better how to 
81 3 pardon. He was great in his deſigns, and ſimple i in the ex. 
2486, art. ecution of them. No prince ever poſſeſſed in a higher de. 
, 3s 4 the art of performing the greateſt things with caſe, and 


lte 0 moſt difficult with expedition. He was continually Vis 


kfd eapi- ſiting the ſeveral parts of his vaſt empire, and made them feel 


+ tulary of the Ir of his hand wherever he fell. New difficulties 


me year | ſprung up on every fide, and on every fide he removed them, 


+ Wining 2 Never prince had more reſolution in facing dangers 3 never 


I. and the prince knew better howto avoid them. He mocked all manner 


123 of perils, and particularly thoſe to which Sreat conquerors 
Tra, = axe ene, ſubject, namely conſpiracies. This ſurpriſing 
. 9 prince was extremely moderate, of a very mild charidtes 
2 lain and ſimple in his behaviour. He loved to converle 
; . ee with the lords of his court. He indulged perhaps too 
much his paſſion for the fair ſex; a failing however which in 

2 prince who always governed by himſelf, and who ſpent 
huis life in a continual ſeries of toils, may merit ſome allow- 
ance. He was wonderfully exact in his expences; admi- 
niſtering his demeſnes with . prudence, attention, and cco- 
nomy. A father (a) might learn from his laws how to go- 

N ges the vern his family; and we nd in his capitularies the pure and 


Ae L ſaered fource fr 5 whence he derived his riches.” I ſhall add 

in 5 year 

. 2d capitu- ,thould'be. 
hey..of 


n one word more: he gave orders that the egꝑs in the 
rton on ety demeſnes and the ſuperfluous garden ſtuf 
d:z..a moſt wonderful &conomy. in a prince, 


7. he who had diſtributed gone people all the riches of the 
Ten 2 67 ſs Lombards, and the imme Saber oa thoſe Hans aches 
19, and | plundertd the Srholeworld... en a 5 

det heb itul. 4 Nulli, 1 See this whole capit 0 bick i ama: 
. capitula- - ices of prodene W ee and 3 n : 
ries, Art. 20. promene oo: iht. e A. Genz Na 

303. "9" % - 
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-c H AP. XX 
The ſame Subject continued, 


1H1S great prince Was afraid leſt thoſe a he in- nok 
truſted in diſtant parts with the command, ſhould. be .X XXL 
mclined to revolt; and thought he ſhould find more docilility Chap, 29. 
the clergy. .. For this reaſon he erected a great num- 
| ber of biſhopricks in Germany (5), and endowed. them with „% See 
oo large fiefs. , It appears by ſome charters that the clauſes among 
containing the prerogative of. thoſe fiefs, were not different 2 ia i 
from ſuch as were commonly inſerted in thoſe grants *, of che arch 
though at preſent we find the principal eccleſiaſtics of Ger- biſhoprick 
many inveſted with a ſoyereign power. Be that as it may, af Sremen- 
thefe were ſome of the contrivances he uſed - againſt the el 7 
$ax0ns.* That which he could not expect from the indo- the year 
lence and ſupineneſs of à vaſſal, he thought he might promiſe 739, Bal» 
himſelf from the ſedulous attention of, a biſhop... Beſides a _—_ 
vaſſab of that kind, far from making uſe of the. conquered 243. or 
people againſt him, would rather ſtand in need of his aſſiſ- 


tance to N himſelf againſt his people. 
— — 
e eee, « 
N = © Lewis the Debonnaire. | 


W. HEN 1 Czfar was s in Egypt, ke Sade Alex- Chap. 28 


anders tomb to be opened; and upon their aſkin mg 
him whether he was willing they ſhould open the tombs 


the Ptolemys, he made aper that he wanted to ſee the king, 
and not the dead. Thus, in che hiſtory of the ſecond race, 
r. ve are continually looking for Pepin and ee 3 we 
. want to ſee the kings, and not the dead. 

A prince who was the ſport of his paſſions, — a dupe 
eren to his virtues j A prince who never underſtood "rightly 
either his 0 own ltrength* or weakneſs ; a ptince who. was in- 
capable of making dane either feared or AI A prince, 


* For inſtance the bible IT IR s ju r 
e- reda, Lp I SS 


n chris in the ing book. . 
u 
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BOOK. in fine, who with few vices in his heart, had all mannet 
. of defects in his underſtanding, took the reins of the empire 
into his hands which had been held by Charlemain. 
At a time when the whole world is in tears for the death 
of his father, at a time of ſurpriſe and alarm, when the ſub. 
jects of that extenſive empire, all call upon Charles, who i, 
no more; at a time when he is advancing with all expedition 
to take Eomare of his father's throne, he ſends ſome truſty 
officers before him, in order to ſeize the perſons of thoſe who 
had contributed to the irregularity of his ſiſters. The ſtep 
(%) The a= was productive of the moſt terrible cataſtrophes (c). It was 
nonymes imprudeut and precipitate. He began with puniſhing do- 
og if of meſtic crimes, before he reached the palace; and with alien. 
Lewis the ating the minds of his ſubjects, before he aſcended the 
ee nie hew, Bernard king of Italy be 
rue „ His nephew, Bernard king of Italy being come to implore 
9 his ere he ordered his eyes to be put out, which 
tom. 2. proved the cauſe of that prince's death a few days after, and 
page 295. created Lewis a great ag enemies. His apprehenſion of 
the conſequence induced him to ſhut his brothers up in a 
monaſtery ; by which means the number of his enemies in- 
"creaſed. Theſe two laſt tranſactions were afterwards laid 
to his charge in a judicial manner“, and his accuſers did 
not fail to tell him, that he had violated his oath, and the 
ſolemn promiſes which he had made to his father on the 
day of his coronation. a 
After the death of the emprefs Hermengardis, by whom 
he had three children, he married Judith, and had a ſon by 
that princeſs ; but ſoon INK all the indulgence of an oid 
huſband, with all the weakneſs of an old king, he flung 
bis family into à diſorder, which was followed with the 
' downfal of the monarchy. | | | 


. = : 


He was continually altering the partitions he had made 
among his children. And yet theſe partitions had been con- 
firmed each in their turn by his own oath, and by thoſe of 

his children and the nobility. This was as if he wanted tg 
try the fidelity of his ſubjects; it was endeavouring by con- 
| fuſion, ſcruples, and equivocation to puzzle their obedience; 
it was confounding the different rights of thoſe princes, and 
rendering their titles dubious, eſpecially at a time when there 
were but few fortreſſes, and when the principal bulwark of 
authority was the fealty ſworn and accepted. 193 


* See his trial and the circumſtances of his depoſition, in Dacheſae's Col 
lection, tom. 2. page 133. 


The 
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The emperor's children, in order to preſerve their ſhares, BOOK 


ourted the clergy, and granted them privileges till then 
teard, Theſe privileges were ſpecious; and the cler 


return were made to warrant the revolution in favor of thoſe 
princes. Agobard (c) repreſents to Lewis the Debonnaire, (.) See his 
his having ſent Lotharius to Rome, in order to have him de- letters. 
chred emperor; and that he had made a diviſion of his do- 
minions among his children, after having conſulted heaven 
by three days faſting and praying. What defence could 
ſuch a weak prince make againſt the attack of ſuperſtition ? 
lt is eaſy to perceive the ſhock which the ſupreme authority 
muſt have twice received from his impriſonment, and from 
his public penance ; they would fain degrade the king, and 
ity. | 
We find a difficulty at Eſt to conceive how a prince wha 
was poſſeſſed of ſeveral good qualities, who had ſome know- 
edge, who had a natural diſpoſition to virtue, and who in 
ſhort was the ſon of Charlemain, could have ſuch a number 
of enemies *, ſo impetuous and implacable as even to inſult 
him in his humiliation, and to be determined upon his ruin: 
and indeed they would have utterly completed it, if his chil- 
dren, who in the main were more honeſt than they, had 
been ſteady in their deſign, and could have agreed amongſt 
themſelves, 


they degraded the regal 


T 


was warlike. His authority 


dign 


— ——»p>p—n Fa 
CHAP. XX. 


The ſame Subjef continued. 


HE ftrength and ſolidity for which the kingdom was 

in debted to Charlemain, ſtill ſubſiſted under Lewis 
the Debonnaire in ſuch a degree as enabled the ſtate to ſup- 
port its grandeur, and to command reſpect from foreign na- 
tons. The prince's underſtanding was weak, but the nation 


declined at home, though there 


ſeemed to be no diminution of power abroad. 


* See his trial and the circumſtances of his depoſition, in Du Cheſne's 
Collection, tom. 2, page 331. See alſo his life written by Tegan; Tante 


aun odid laborabat, 


Cheſne, tam. 2, page 397» 


ut tederet cos vita iffiur, ſays this anonymous author in Du- 


Charles 


+... 


THE SPIRIT 


_ BOOK Charles Martel, Pepin, and Charlemain were in ſucceſſion 


XXXI. 
Odap. 21. 


rulers of the monarchy. The firſt flattered the avarice of 
the ſoldiers; the other two that of the clergy. *' 
In the French conſtitution, the whole power of the ſtate 
was lodged-in the hands of the king, the nobility, and clergy, 
Charles Martel, Pepin, and Charlemain, joined ſometimes 
their intereſt with one of thoſe parties.to check the other and 
generally with both; but Lewis the Debonnaire could gain 
the affeCtion of neither. He difobliged the biſhops by pub. 
liſhing regulations which had. the air of ſeverity, becauſe he 
carried things to a greater lengtli than was agreeable to their 
inclination. Very good laws may be ill-timed: 'The biſho 


in thoſe days, being accuſtomed to take the field againſt the 


Saracens *, and the Saxons, had very little of the ſpirit of re- 
 ligion. On the other hand, as he had no longer any conſi- 
dence in the nobility, he promoted mean people, turning the 
- nobles out of their employments at court +, to make room 


for ſtrangers and upſtarts. By theſe means the affections of 
the two great bodies of the nobility and clergy were alienated 


TK Chap. 22. 


from their prince, the conſequence of which was a total de- 
ſertion. | | 


— TALE EEE = = 
CHAP. XXII. 
The ſame Subjeft continued, 


U T what chiefly contributed to weaken the monarchy 

was the , extravagance of this prince in alienating, 
the crown demeſnes . And here it is that we ought to liſten 
to the aceount of Nitard, one of our moſt judicious hiſtori- 
ans, a grandſon of Charlemain, ſtrongly attached to Lewis 
the Debonnaire, and who wrote his hiſtory by order of 
Charles the Bale. l A 


Tegan ſays that what ſeldom happened under Charlemain was a common 
practice under Lewis. f | | 

+ Being deſirous to check the nobility, he promoted one Bernard to the 
panel chamberlain, by which the great lords were exaſperated to the higheſt 
n t Villas regias quz erant ſai & avi & tritavi, fidelibus ſuis tradidit eas in 
| rome a ſempiternas; fecit enim hoc diu tempore. Tegan de .Geſtis 

udovici Pii. | e 


He 
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He aße '« that one Adelhard. for ſome time gained uch; 
« an aſcendant over the emperor, that this prince conforxmed & 
« to his will in every thing; that at the inſtigation of 8 
« favorite, he had granted the crown lands ? to every body” 
« that aſked them, by which means the ſtate was ruined 4. 
Thus he did the ſame miſchief throughout the empire, as [ 

(a) obſerved he had done in Aquitaine; the former Charles (+ gee 
main redreſſed ; but the latter was paſt all remedy. - 2 

The ſtate was tedüced to the ſame debility in which Charles e 13. 
Martel ſound it upon his acceſſion to mayoralty; und 
ſo deſperate were its circumſtances, that no exertion of au- 
thority was any longer capable of ſaving it. 

The treaſury was fo exhauſted, that in en of Charles 
the Bald, no one could continue (5) in his employments (5) Hinc- 
nor be ſafe in his perſon, without paying for it. When they mar, m_ 
had it in their power to deſtroy the Normans (c), they wol. * pag 
none y to let them eſcape”: and the firſt advice which Hinc- merer. 
nar gives to Lewis the Stammerer, is to aſk of the aſſembly () See the 
of the nation, a ſu fficient allowance to defray the expences 8 
* — © cgronicle 


| CHAP. XXIII. 2 4 
7 in ſme Subj? e e 


H E cl bad reaſon to repent che protection the 2 
had ae to the children of Lewis Fa © Dedbnaine . 

This prince, as I have already obſerved, had never given (4) (4) See 

any of the church-lands by precepts to the laity ; but it was A 

not long before Lotharius in Italy, and Pepin in Aquitaine, ; 4 © 

quitted 8 plan, and re amed that of Charles Mar- iy ſ 

tel. The elergy had recourſe to the e erer -againſt his 

children, but they themſelves had weakene the authority to 447. — 38 

vhich they abpoated. In Aquitaine fome condeſcenſion was 2. 
luewn, but none in Italy. art. 3, & 4. 
The civil wars with which the life of Lewis dhe Debon- 

naire had been embroiled, were the ſeed of thoſe which fol- 


78 


Hing mrs inc public in proprisubu dilibucre kat Nitard, 
tk. 4 prope finem. | 
f Rempublicam penitus anoullavit. Ibid. | 


ti Ke 2 lowed 
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BOOK lowed his death. The three brothers Lotharius, Lewis, and 
rl. Charles endeavoured each to bring over the nobility to their 
Chap. 23. party. To ſuch as were willing therefore to follow them 


granted church-lands by precepts ; ſo that to gain the 
nobility, they ſacrificed the clergy. 9 
We find in tne capitularies *, Thas thoſe princes were oblig. 
ed to yield to the importunity of demands, and that what 
they would not often have freely granted, was extorted from 
them : we find that the clergy thought themſelves more op. 
preſſed by the nobility than by the kings. It appears that 
Charles the Bald + became the greateſt enemy of the 
atrimony of the clergy, whether he was moſt in- 
cenſed againſt them for having degraded his father 
on their account, or whether he was the moſt timorrous, 
Be that as it may, we meet with ꝓ continual quarrels in the 
capitularies; between the clergy who demanded their eſtates, 
and the nobility who refuſed or deferred to reftore them; 
and the kings acting as mediators. 
The ſituation of affairs at that time is a ſpectacle really de. 
ſerving of pity. While Lewis the Debonnaire made im- 
menſe donations out of his demeſnes to the clergy ; his chil. 
dren diſtributed the church-lands among the laity. The 
ſame prince with one hand enriched, and with another of- 
tentimes ſtripped the clergy. The latter had no fixt ſtate; 


s See theſynod in the year 845. apud Teudenis villam, art. 3, and 4, which 
gives a very exact deſcription of things; as alſo, that of the ſame year, heid 
at the palace of Yernes. art. 12, and the ſynod of Beauvais alſo in the ſame 
year, art. 3, 4, and 6, and the capitulary, in Villa Sparnaco, in the year 846, 
art. 20. and the letter which the biſhops aſſembled at Rheims wrote in 858, 
to Lewis king of Germany, art. 8. | ; 
＋ See the capitulary in Villa Sparnaco, in the year 846. The nobility had 
ſet the king againſt the biſhops, inſomuch that he expelled them from the 
aſſembly; a few of the canons enacted in council were picked out, and the 
prelates were told that theſe were the only ones which ſhould be obſerved; 
nothing was granted them that could be refuſed. See art. 20, 21, and 23. 
See alfo the. letter which the biſhops aſſembled at Rheims wrote in the year 
858 to Lewis king of Germany, and the edi& of Piſtes, in the year 864. art. 


85? 7-1 | , : 
t See this very capitulary in the year 846, in Villa Sparnaco. See allo the 
capitulary of the aſſembly held apud Marſuam, in the year 847, art. 4, wherein 
the clergy. reduced. themſelves to demand only the reſtitution of what they 
had been poſſeſſed of 'under Lewis the Debonnaire, See alſo the capitulary of 
the year 851. apud Marſuam, art. 6, and 7, which confirms the nobility and 
clergy in their ſevaral poſſeſſions, and that apud Banoilum, in the year 856, 
which is a remonſtrance of the biſhops to the king, becauſe the evils, after ſo 
many laws, had not been redreſſed; and, in fine, the lettęr which the biſhops 
aſſembled at Rheims wrote in the year 858, to Lewis king of Germany, 
art. $. ' Sinne 


0 bo. "4 one 


OF.LAWS 353 


ad Nene moment they were plundered, another they received ſa- 1 N h 


«faction : but the crown was continually loſing. . 
Towards the Cloſe of the reign of Charles the Bald, and 
he rom that time forward, there was an end of the diſputes of 
he clergy and laity, concerning the reſtitution of church- 
g Nds. T. biſhops indeed breathed out till a few ſighs in 
heir temonſtrances to Charles the Bald, which we find in the 
pitulary of the year 856, and in the letter (e) they wrote to C) Art. 6. 


Chap. 23. 


7 Lewis king of Germany, in the year 858 : but they pro- 
at oled things, and challenged promiſes, ſo often eluded, that 


he Ire plainly {ee they had no longer any hopes of maintaining 
eeir deſire. 
N All that could be expected then, was 77 to repair in gene- 22 See the 


il the injuries done both to church and ſtate. The kings _— 


he Engaged not to deprive the nobility of their freemen, and not 852, art. 6, 


s, WW give away any more church-lands by precepts * ; fo that and 7. 

; _ of the clergy-and nobility ſeemed then to be 

ite 

The dreadful depredations « of the Normans, as I favs al- 

ady obſerved, contributed greatly to put an end to thoſe 

varrets. | 

The authority of our kings diminiſhin every day, both for 

he reaſons already given, and thoſe ing. I ſhall mention 

ereafter, they imagined they. had no better reſource left, 

ban to refign themſelves into the hands of the clergy. But 

he ecclefiaſtics had weakened the power of the kings, and >. .- 
heſe had diminyfhed the influence of the eccleſiiſtics* | Of the 
In vain did Charles the Bald and his ſucceſſors calf in che cf 3 
lurch to ſupport the ſtate, and to prevent its ruin; in vain the Bald 

id they avail themſelves of the + reſpect which the com- 4e Carile- 
onalty had for that body, to maintain that which they — * 


ad 


© Charles the Bald, f in the od of Sriſns, ſays, that he had "rdaliſed (7) See the 
biſhops not to iſſue out any more precepts rel ting to n Capi- iynod 
8 ug 27 $53. art. Tt. Baluzius's edition, tom. ii. page 56. * Piſtes i in 
itulary of Charles the Bald, apud Saponarias, in the year the year 
y kg - enilm, whom I made archbiſhop of Sens, has conſecrated $02, art. 
nie; and I 5 not to be expelled the kingdom by any body.” Saltem 4 and the 
e dudientia & judicio epiſeoporum, quorum miniſterio in regem ſym conſe- ny 
us, & qui throni Dei ſunt diRi, in quibus Deus ſedet, & per quos ſua of Lewis It, 
| rerfite judicia, quorum paternis - corte&ionibus & catigatrii judiciis me apud V. eras 
dere tui paratus & in przſenti ſum ſubditus, falatium 


x hould alfo have for their prince „ in vain did they endea- Baluzius's 
4; our (9) to give an authority to their laws by that of the ca- <dition, 
2 ons; in vain did they join the eccleſſaſtic 9 with the civil any 7 
> niſhments' : in vain to counterbalance the authority of the $T, 2, 4 
| and 7. 

. 

in 

ey 

of 


1d 


in the year 
| " 33s | 883, art. 
0. II. KY count 4, and 5g. 


\ 

g — 
1] 
$ : 
7 
1 

„ i 
4 

* 


* 
* 
; 
0 
„ 


IM THE SPIRIT 


BOOK count (7) did they give to each biſhop the title of their con 
. miſſary in the ſeveral provinces: it was i mpoſſible for 
60 — clergy to repair the miſchief they had dorie; and a tertib 
tulary of misfortune which I ſhall preſently mention, proved the ru 


the year 2 
— of the monarchy = 
Charles the | 
Bald, in ——— Kir 
Synodo - 
- Pontigo- 5 

nenſi, Ba- CHAS, . 
luzius's 
edition, 


DE That the Freemen were rendered capable of holding Huf. rue 


Chap. 24. | SAID chat the freemen were led againſt the enemy 
their count, and the vaſſals by their lords. This was 
reaſon that the ſeveral orders of the ſtate balanced ea 
other; and though the king's vaſſals had other vaſſals und 
them, yet they might be over-awed by the count who u 

| at the head of all the freemen of the monarchy. 

(i) see The freemen (:) were not allowed at firſt to do hom: 
what has for a fief ; but in proceſs of time this was permitted: ani 
9+ why find that this change was made during the period that elapt 

book zur. from the reign of Gontram to that of Charlemain. Thi 
laſt chapter prove by the compariſon which may be drawn between 


the v 
their 
ther; 
of the 
might 
three 


towards - treaty of Andely [a), ſigned by Gontram, Childebert, 
parc" ——— Brunch and the * partition made by Charlen th 
yar 587, amongſt his children, as well as a like partition by Le mon 
in Gregory the Dabonnaire. Theſe three acts contain nearly the {; Bus 
8 regulations, with regard to the vaſſals; and as they dei de cot 
2 mine the very ſame points, under almoſt the ſame circuſ vas ſt 


ſtances, the ſpirit as well as che letter of thoſe three treat 
in this reſpect are very much alike. 
But as to what concerns the freemen, there is a capital. 
| ference. The treaty of Andely does not ſay that they mi 
do homage for a fief ;_whereas we find in the diviſions 
 Charlemain and Lewis the Debonnaire expreſs clauſes toe 
power them to do homage. This ſhews that a new 
| had been introduced after the treaty.of Andely, when 
the freemen were become capable of this great pi anwende 
lege. 75 42s | 


d dee the following chapter, where I ſhall ſpeak more diſſuſũ vely oft the 
partitions; and the notes in which they are quoted, 
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This muſt have happened when Charles Martel, after B O O K 


Sributing the church-lands to his ſoldiers, partly in fief, XXI. 
33 allodia, made a kind of revolution in feudal 9 
hrs. It is very probable that the nobility who were ſeized 
already of fiefs, found a greater advantage in receiving the 
new grants as alladia; and that the freemen thought them- 


ſelves happy in accepting them as fiefs. 


— . — 
CH AP. XXV. 


THe PRINCIPAL CAUSE OF THE HUMILIATION OF THE SECOND 
| RACE. 3 


Change in the Alladia. 


HARLEMAIN in the partition (ao) mentioned in (,,,, , 
the preceding chapter, ordained, that after his death, () in ” 
the vaſſals belonging to each king, ſhould- be permitted in year 806, 
ma their own ſovereign's dominion, and not in thoſe (x) of ano-CAen 
Au ther ; whereas they * might keep their allodial eſtates in any Pepin, and 
av of their dominions. But he adds +, that every freeman Lewis; it 
thu might, after the death of his lord, do homage in any of the is qucted 
u Jl three kingdoms to whom he pleaſed, as well as he that ne- 1 iy me? 
er had been ſubject to a lord. We find the ſame regula- junius. tom, 
un tons in the partition which Lewis the Debonnaire made 2, page 
mong his children in the year 817. 9 81 IK 
But though the freemen had done homage for a fief, yet page -> Kg 
the count's militia was not thereby weakened ; the- freeman which is 
vas ſtill obliged to contribute for his allodium, and to get —_— 
"YI people ready for the ſervice belonging to it, at the propor- ty of 
tion of one man to four manors; or elſe to procure a man Andely in 
hat ſnhould do the duty of the fief in his ſtead. And when Gregory 
W one abuſes had been introduced upon this head, they were 5 H . 
rdreſſed, as appears by the conſtitutions + of Charlemain, 
„ Aft, 16, and there is no mention made of this in the treaty of Andely. 
WI + In Baluzius, tom. I, 574. Licentiam habeat' unuſquiſque liber homo 
qui ſeniorem non habuerit, cuicumque ex his tribus fratribus voluerit, ſe 
commendandi, art. 9. See alſo the diviſion made by the ſame emperor in the 
jear 837, art. 6. Baluzius's edition, page 686. [ *optir Pliny 257 + 
| In the year 811, Baluzius's edition, tom. T, page 486, art..7 and 8, and 
Je of the year $12. ibid. page 490, art. 1. Ut omnisliber homo qui quatuor 
I hanfos veſtitos de proprio ſuo, five de ahcujus beneficio, habet, ipſe ſe præ- 
paret, & ipſe in beben pen five cum ſeniore ſuo, &c. See alſo the cagitu- 
ary of the year 807, Baluzius's edition, tom. I, page 458. 
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and by that (y) of Pepin king of Ttaly, which explain each 
other. 2, 5 

The remark made by hiſtorians, that the battle of Fonte. 
nay was the ruin of the monarchy, is very true: but I be 
leave to caſt an eye on the nuhappy conſequences of that 
da 3 - 

Rome time after that battle, the three brothers Lothariug, 
Lewis, and Charles, made a treaty (z), wherein I find ſome 
clauſes which muſt have altered the whole political ſyſtem of 
the French government. | 

In the declaration * which Charles made to the people, o 
that part of the treaty relating to them, he ſays, that + eve 
freeman might chuſe whom he pleaſed for his lord, whether 
the king or any of the nobihty. Before this treaty the free. 
man might do homage for a fief ; but his alladium till con. 


under the count's juriſdiction ; and he depended on the lord 
to whom he vowed fealty, only on account of the fie 
which he had obtained. After that treaty, every freema 
had a right to ſubject his alladium to the king, or to 
any other lord, as he thought proper. The queſtion 
is not in regard to thoſe who put themſelves under the 
protection of another for a fief, but to ſuch as changed 
their allodial into a feudal land, and withdrew themſelves, 
as it were, from the civil juriſdiction, to enter under the 
power of the king, or of the lord whom they thought prope 
to chuſe. | 1 ae 
Thus it was that thoſe who formerly were only under the 
king's power, as freemen under the count, became inſenſib 
vaſſals one of another, ſince every freeman might chuſ 
8 he pleaſed for his lord, the king, or any of the nobi 
ity. | | 
| Tf a man changed an eſtate, which he poſſeſſed in per 
this new fief could no longer be only fo 
life. Hence we ſee, a ſhort time after, a + general law fo 
giving the fiefs to the children of the preſent poſſeſſor: it 
was made by Charles the Bald, one of the three contraCtin 


princes. | 


* Adnunciats. 1 23 N 

+ vt unuſquiſque liber homo in noſtro regno ſeniorem quem voluerit is 
nobis & in noſtris fidelibus accipiat, art. 2. of the Declaration of Charles. 

4 Capitulary of the year 877, tit. 53, art. 9, and 10, apud Cari 
ſimiliter & de noſtris vaſſallis faciendum eſt, &c. This capitulary relates tt 
another of the ſatne year, and of the ſame place, art · x 


What 
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What has been ſaid concerning the liberty every freeman BOOK 

4 12d in the monarchy, after the treaty of he there dan . 
ite. af chuſing whom he pleaſed for his lord, the king or any of 8 
beg the nobility, is confirmed by the acts ſubſequent to that 
hat time. OPENED 
* In the reign of * Charlemain, when the vaſſal had received 
us, : preſent of a lord, were it worth only a ſol, he could not af- 
metcrwards quit him. But, under Charles the Bald, the vaſ- 
\ off (als r might follow what was agreeable to their intereſts, or 

their inclination, with intire ſafety; and ſo. ſtrongly does 
off this prince explain himſelf on this ſubject, that he ſeems ra- 
ery der to encourage them in the enjoyment of this liberty, than 
herffl to reſtrain them; In Charlemain's time, benefices were ra- 
ee · ther perſonal than real; afterwards they became rather real 
on ban perſonal. __ ee Epos io 


LS 
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es, THE fame changes happened in the fiefs, as in the al. Chap. 26, 


ladia. We find by the capitulary (a) of Compeigne, (a) In the 
nerf under king Pepin, that thoſe who had received a benefice yeat 757, 
from the king, gave a part of this benefice to different band nuss 
nen; but theſe parts were not diſtin& from the whole. The ton, 
King revoked them when he revoked the whole; and at the page 181. 
heath of the King's vaſſal, the rear- vaſſal loſt alſo his rear-fiefz . * 
and a new beneficiary ſucceeded, who likewiſe eſtabliſhed 
new rear-vaſlals. Thus it was the perſon, and not the rear- 
hef, that depended on the fief ; on the one hand, the rear- 
cor vaſſal returned to the king, becauſe he was not tied for ever, 
orff do the vaſſal 3 and the rear-fief returned alſo to the king, 


+ Capitulary of Aix la Chapelle, in the year 813, art. 16, quod nullus 
ſeniorem ſuum dimittat poſtquam ab eo acceperit valente ſolidum unum; and 
tae capitulary of Pepin, in the year 783, art. 5. ' BEND 

See the capitulary de Carifiaco, in the year 856, art. 10, and 13. Ba- 
uziug's edition, tom. 2, page 83, in which the king, together with the lords 
tu Piritual and temporal, agreed to this; Et fi aliquis de vobis fit cui ſuus ſenio— 
ratus non placet, & illi ſimulat ad alium ſeniorem melius quam ad illum acap» * rg 
tare poſſit, veniat ad illum, & ipſe tranquille & pacifico animo donat illi com- 


0 2 & quod Deus illi cupierit ad alium ſeniorem acaptare patuerit, 


at becauſe 
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becauſe it was the fief itſelf and not a dependence of 


it. 

Such was the rear-vaſſalage, while the fiefs were during 
pleaſure 3 and ſuch was it alſo while they were for life, 
This was altered when the fiefs deſcended to the next heirs, 
and the rear fiefs the ſame. That which was held before 
immediately of the king, was held now mediately ; and the 
regal power was thrown back, as it were, one degree; ſome. 
times two, and oftentimes more. 0 

We find in the books (5) of fiefs, that though the king 


chap. 1. vaſſals might give away in fief, that is, in -rear-fief, to the 


king, yer theſe rear-vaſſals or betty vavaſors, could not give 


alſo in fief; ſo that whatever they had given, they might 


(s) wid. 


always reſume. Beſides, a grant of that kind did not de- 
ſeend to the children like the fiefs, becauſe it was not 
ſuppoſed to have been made according to the feudal 


laws. | 
If we compare the ſituation in which the rear-vaſſalage 


was at the time when the two Milaneſe ſenators wrote that 
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of , CH AP. XXVII. 
by Another change which happened in the ftr. 


N Charlernain's time fe) they were obliged, under gre BOOK 


the I penaltien, to repair to the general meeting in caſe of any XXXI. 
ne. Far whatſoever ; they admitted of no excuſes, and if the, p. 3% 
2 | («) Capi- 


count exempted any one he was liable himſelf to be puniſhed. tulaty of 
g's {But the treaty of the three brothers (// made a reſtriction “ the year 
the upon this head, which reſcued the nobility, as it were out of dos, art. 7. 
ive the king's hands; they were no longer obliged to ſerve in tion 
ht ume of war, but when the war was defenſive. In others, page 36s. 
le- they were at liberty to follow their lord, or to mind their „ Apud 
wt {own buſineſs. This treaty relates to another 4, concluded ng veng 
dal N fre years before, between the two brothers, Charles the 347. 

Bald and Lewis king of Germany, by which theſe princes re- luzius's edi» 
ge leaſe their vaſſals from ſerving them in war, in caſe they den, Pg. 
at If ſhould attempt hoſtilities againſt each other; an agreement“ 
he which the two princes confirmed by oath, and at the ſame 
he me, made their armieg ſwear to it. | | 

The death of an hymdred thoufand French, at the battle 

ns of Fontenay, made tine remains of the nobility imagine, that 
or by the private quarrels of their kings, about their xeſpeCtive 
p- ſhares, their whc/le body ſhould be exterminated, and that 
1- the ambition and jealouſy of thoſe princes would end in the 
de deſtruction of, all the beſt families of the kingdom. A law 
t- © was therefore paſſed, that the nobility ſhould not be obliged 
-b ſerve their princes in war, unleſs it was to defend the ſtate | 
„ zgainſt, a foreign invaſion. This law (g) obtained for ſeve- 2 38 


Hl ages. 11 


N Romans, 
Vvolumus ut cujuſcumque noſtrum homo in cujuſcumque regno ſit, cum among 
ſeniore ſuo in hoſtem, vel aliis ſuia utilitatibus, pergat, niſi talis regni invaſio thoſe 
quam Lauruvzul dicunt, quod abfit, acciderit, ut omnis populus illius regni Which were 
ad eam repellendam communiter pergat, art. 5, ibid. page 44. added to the 
+ Apud argentoratum, in Baluzjus, capitularies, tom. 2, page 39. — — 
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CH AP. XXvIIL 
Changes which happened in the great offices, and in the fiafi. 


BOOK. 1 H E many changes introduced into the fiefs, in parti. 
5 — | cular cafes, ſeemed to ſpread ſo wide as to be produc. 
tive of a general corruption. I took notice, that in the be- 


ginning ſeveral fiefs had been alienated in perpetuity z but 
_ thoſe were particular caſes, and the fiets in general preſerve 
their nature ; ſo that if the crown loſt ſome ſiefs, it ſubſti. 
tuted others in their ſtead: ' I obſerved "likewiſe, that 
the crown had never alienated. the great offices in perpe- 
; tuity * G -*2 i ( : 6 * $ e 17 Nel a N 
3 But Charles the Bald made a general regulation, which 
Po EY affected the great offices, and the fiefs: He ordained 
e, eee eee 
capitulary' in his capitularies, that the (5% counties ſhould be given to 
of the year the children of the count, and that this regulation ſhould 
877, te alſo take place in reſpect to the fieffs. 
33: 1% We ſhall ſee preſently tlat this regulation received a more 
apud Cari- conſiderable extent, inſomuch that the great offices and fiefs 
faeum; Went even to diſtant relations. From thence zit followed 
aku that moſt of the lords, who before this time had held imme- 
lary'is rela- = 7 ue | » R 4 
tive to ano- diately of the crown, held now only*mediately. Thoſe 
ther of the counts who formerly adminiſtered juſtice in the king's placita, 
07 pi toy and who led the freemen againſt the enemy, found them- 
art; 2 ſelyes ſituated between the king and his freemen; and the 
% The 3d king's power was removed farther off another degree. 
28 Again it appears from the capitularies (/), that the counts 
$12, a+, had benefices- annexed to their counties, and vaſſals, under 
7, and that them. When the counties became' hereditary, the count's 
of the ycar vaſſals were no longer the immediate vaſſals of the king; and 
814, art. 6, , , d h q th 
* the benefiees annexed to the counties were no longer the 
Spaniards, king's benefices: the counts grew powerful, becauſe the 
Ihe col- vallals, hem they had already nnder them, enabled them to 
— .. 
— In order to be convinced how much the monarchy was 
, art. 223. thereby weakened towards the end of the {zcond race, we 
and the have only to caſt an eye on what happened at the beginnin 
of the year 5 
869, art. 2, Some authers pretend that the county of Toulouſe had been given away 
and that of by Charles Martel, and paſſed by inheritance down to Raymond the lait 
the year count; but if this be true, it was owing to ſome circumſtances, which might 
877, art, have been an inducement to chuſe the counts of Toulouſe from among the 
13, Ealu- children of the laſt poſſeſſor, 


Zius's | 
edition, of 
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of the third, when the multiplicity of rear-fiefs flung the 
at vaſſals into deſpair. | 
It was a cuſtom (n) of the kingdom, that when the elder 
ter paid homage to the elder ; ſo that thoſe ſhares were held 


the duke of Burgundy, the counts of Nevers, Boulogne, 8. 


Paul, Dampierre, and other lords declared (a) that hence- bock 2 
chap. 29» 
(n) See the 
: _—_ ordinance 
without any intermediation. This ordinance was not gene- of Philip 
Auguſt»s 
in the year 


forward, whether the fief was divided by ſucceſſion, or other- 
wiſe, the whole ſhould be held always of the ſame lord, 


rally followed; for as I have elſewhere obſerved, it was im- 
poſſible to make general ordinances at that time; but many 
of our cuſtoms were regulated by them. 


CHAP, XXIX. 
Of the nature of the fiefs after the reign of Charles the Bald. 


when the poſſeſſor of a great oſſice or of a fief left a 
ſon at his death the office or fief ſhold devolve to him. Ir 
would be a difficult matter to trace the progreſs of the abuſes 
which from thence reſulted, and of the extenſion given to 
that law in each country. I find in the books (o) of fiefs, 
that towards the beginning of the reign of the emperor Con- 
rad II. the fiefs ſituated in his dominions did not deſcend to 
the grandchildren : they deſcended only to one of the laſt 
poſſeſſor s children “, who had been choſen by the lord: 
thus the fiefs were given by a kind of election, which the 
lord made among the children. 
In the ſeveneteenth chapter of this book, we have explained 
in what manner the crown was in ſome reſpects elective, 
and in others hereditary, under the ſecond race. It was he- 
reditary, becauſe, he Bis were always taken from that fa- 
mily, and becauſe the children ſucceeded; it was elective, 
by xeaſon the people choſe from amongſt the children. As 
things of a ſimilar nature move generally alike, and one poli- 
tical law is conſtantly relative to another, the ſame ſpirit was 
followed + in the ſucceſſion of fiefs, as had been obſerved in 


® Sic progreſſum eſt, ut zd filios deveniret in quem Dominus hoc vellet be 


neficium confirmare. Ibid. 


« + Atlcaſt in Italy and Germany. 
' 


. l m) As a 

brothers had given ſhares to their younger brothers, the lat- 2 from 
= 

of the lord paramount only as a rear-fief. Philip Auguſtus, , — 


collection. 


E have obſerved, that Charles the Bald ordained that Chap. 29. 
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the ſucceſſion to the crown. Thus the fiefs were tranſmitted 
to the children by the right of ſucceſſion, as well as of elec. 
tion; and each fief was become both elective and hereditary, 
like the crown. | | 

This right of election in the perſon of the lord, was not 
ſubſiſting at the time of the authors (a) of the books 
of fiefs, that is in the reign of the emperor Frederic I. 


CH AP; XXX. 


The ſame Subject continued. 


T is mentioned in the books of fiefs, that when + the empe- 
ror Conrad ſet out for Rome, the vaſſals in his ſervice 
preſented a petition to him, that he would pleaſe to make a 
law, that the fieſs which deſcended to the children; ſhould 
deſcend alſo to the grandchildren ; and that he whoſe bro. 
ther died without legitimate heirs, might ſucceed to the ſief 
which had belonged to their common father : 'This was. 
granted. apt ae Fool 
In the ſame place it is ſaid, (and we are to remember, that 
thoſe writers ꝗ lived at the time of the emperor Frederic J.) 
cc that the ancient civilians ; had always been of opinion, that 
«© the ſucceſſion of fiefs in a collateral line did not extend 
« farther than to couſin germans by the father's fide, * 
« of late it was carried as far as the ſeyenth degree, and by 
« the new code they had extended it in a direct line in infin | 
« tum.“ It is thus that Conrad's law was inſenſibly ex 
tended. | + [356 
All theſe things being ſuppoſed, the bare peruſal of tl x 
hiſtory of France is ſufficient to demonſtrate, that the per; e- 
r ita ſtabilitum eſt, ut ad omnes egyaliter veniat, book , of 
C 8, tit. I. : bins 6 
+ Cum vero Conradus Romam proficiſceretur, petitum eſt a fidelibus qui i 
ejus erant ſervitio, ut, lege ab eo promulgata, hoc etiam ad nepotes i flo 
producere dignarctur, & ut frater fratri ſine legitimo hærede defundte in be- 
neũcio quod eorum patris fuit, ſuccedat, book 1, of Hels, tit. 1. | 
+ Cujas has proved it extremely we OY — | 
$ Sciendum eſt quod beneficium advenientes ex latere, ultra f titres p 
trueles non progreditur ſuccelſione ab antiquis ſapientibus conſtitt tum, licet 
m, quod 


moderno tempore uſque ad ſeptimum ad geniculum fit uſurpatu 
malculis deſcendentibus novo jure in infinitum extenditur. bid. 
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tuity of fiefs was eſtabliſhed earlier in this kingdom than in B; OO K 
ermany. Towards the commencement of the reign of the XX! 
» BW emperor Conrad II. in 1024, things were upon the ſame * 

footing {till in my as they had been in France under 
© I the reign of Charles the Bald, who died in 877. But ſuch were 
de changes made in this kingdom after the reign of Char- 

es the Bald, and Charles the ſimple found himſelf unable to 
diſpute with a foreign houfe his inconteſtable rights to the 
empire; and, in fine, that in Hugh Capetr's time the reign- 

ing family, ſtripped of all its demeſnes, was no longer in a 

condition to maintain the crown 

The weak underſtanding of Charles the Bald produced an 

equal weakneſs in the French monarchy. But as his bro- 

ther Lewis king of Germany, and ſome of that prince's ſuc- 

ceſſors were men of better parts, their government preſerved 
is vigor much longer. | 
c But what do I ſay ? Perhaps the phlegmatic conſtitution, 
a nnd, if I dare uſe the expreſſion, the immutability of ſpirit pe- 
d FF culiar to the German nation, made a longer ſtand than the 
+ | volatile temper of the French, againſt that diſpoſition of things, 
f' I which perpetuated the fiefs, by a natural tendency in fa-, 
smilies. e | 

Beſides, the kingdom of Germany was not laid waſte, and 

t: annihilated, as it were, like that of France, by that particu- 
ur kind of war with which it had been harraſſed by the Nor- 
t ' nans and Saracens There were leſs riches in Germany, 
| IF fewer cities to plunder, leſs extent of coaſt to ſcour, more 
2 IF marſhes to get over, more foreſt to penetrate. As the domi- 
/ I nions of thoſe princes were lefs in danger of being ravaged 
- | and torn to pieces, they had .leſs need of their vaſſals, and 
 « © conſequently leſs dependence on them. And in all probabi- 
| I lity, if the emperors of Germany had not been obliged to be 
& i crowned at Rome, and to make continual expeditions into 
e- !taly, the fiefs would have preſerved their primitive nature 
much longer in that country. 
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tn what 1 the empire WAS transferred from the family of 
| Charlemain. | 


HE empire, which in prejudice to the branch of 

Charles the Bald, had been already given to the 
baſtard line of Lewis king of Germany, was transferred to a 
foreign houſe by the election of Conrad, duke of Franconia, 
in 912. The reigning branch in France being hardly able to 
diſpute a few villages, was much leſs in a ſituation to conteſt 
the empire. We have an agreement which paſſed between 
Charles the Simple and the emperor Henry I. who lad ſuc- 
ceeded to Conrad. It is called the compact of Bonn (6); 
Theſe two princes met in a veſſel which had been placed in 


Aubert le the middle of the Rhine, and fwore eternal friendſhip.” They 


Mire, Cod. 


donati- ' 


onum 


Ptarum. , 


Chap. 32. 


* 


— 


| Eaſt France. 
chap. 27. and not with the emperor. + + + 
| - 


uſed on this occaſion an excellent middle term. Charles took 
the title of 2 Weſt France, and Henry that of king ol 
jarls contracted wich the king of Germany, 
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In what manner the crown of France was transferred, to the 
| ___ houſe of Hugh Capet. | KI SY 
HE inheritance of the fiefs, and the general cſtabliſh- 

ment of rear-fiefs, extinguiſhed the political, and 
formed a feudal government. Inſtead of that prodigious 
multitude of vaſſals who were formerly under the king, there 
were now a few only, on whom the others depended. The 
kings had ſcarce any longer a direct authority; a power 


1016 4 © 


Which was to paſs through ſo many and through ſuch great 


powers, either itopt or was loſt before it reached its term. 
Thoſe great vailals would no longer obey ; and they even 
made uſe of their rear-vaſlals to withdraw their obedience. 
The kings deprived of their demeſnes, and reduced to the ci- 
ties of Rheims and Laon, were left expoſed to their mercy ; 


Arnold, and his fon Lewis IV. 


the 
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the tree ſtretched out its branches too far, and the head was 
withered.- The kingdom found itſelf without a demeſne, as, 
the empire is at preſent. The crown was therefore given to 
one of the moſt potent vaſſals. 

The Normans ravaged the kingdom; they ſailed in open 
boats or {mall veſſels; entered the mouths of rivers, and laid 
the country waſte on both ſides, The cities of Orleans * and 
Paris put a ſtop to thoſe plunderers, ſo that they could not 
advance farther, either on the Seine, or on the Loire. Hugh 
Capet, who was maſter of thoſe cities, held in his hands the 
two keys of the unhappy remains of the kingdom; the crown 
was conferred upon him as the only perſon able to defend 
it. It is thus the empire was afterwards given to a family, 
whoſe dominions form ſo ſtrong a bes againſt the 
Turks. 


3657 
BOOK 
XXXI. 

. 3% 


The empire went from Charlemain's family, at a time 


when the inheritance of fiefs was eſtabliſhed only as a mere 
condeſcendence, It even appears that this inheritance ob- 


rained much later (a) among the Germans than among the (-) 5 


French; which was the reaſon that the empire, conſidered 


C. XXL. 


28 a he, was elective. On the contrary, when the crown of page 199. 


France went from the family of Charlemain, the fiefs were 
really hereditary in this kingdom ; and the eee as a great 
hef, was alſo hereditary. 

But it is very wrong to refer to the very moment of this 
revolution, all the — which happened, either before 
or afterwards. The whole was reduced to two events; the 
reigning family changed, and the crown was united to a great 


CHAP. XXIII. 
Some conſequences of the perpetuity of Haft |; 


ROM the perpetuity of fiefs, it followed, that the 
right of ſeniority or primogeniture was eſtabliſhed 
among the French. This Tight was quite unknown under 


® See the capitulary of Charles the Bald, i in the year 377, apud Cariſiacum, 
thoſe 


on the importance of Paris, S. Denis, and the caſtles on the Loire, in 


Gs. 


* 
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BOOK the firſt race (d); the crown was divided among the bro. 
SL thers, the alladia were ſhared in the ſame manner; and 1; 
(H See the the fiefs whether precarious, or for life, were not an object 
Salic law of ſucceſſion, there could be no partition in regard to thoſe 


Ae, den uses, 


law of the Under the ſecond race, the title of emperor which Lewiz 


Ripuarians 
in the title the Debonnaire en joyed, and with which he honored his 


of alledia, eldeſt ſon Lotharius, made him think of giving this prince x 
kind of ſuperiority over his younger brothers. The two 
kings were obliged to wait upon the emperor every year, 
to carry him preſents, and to receive much greater from him; 
they were alſo to conſult with him upon common affairs, 
This is what inſpired Lotharius with thoſe pretences which 
met with ſuch bad ſucceſs. When, Agobard + wrote in fa. 
vor of this prince, he alledged the emperor's own regulation, 
who had aſſociated Lotharius to the empire, after he had 
conſulted the Almighty by a three days faſt, and by the cele. 
bration of the holy myſteries 3 after the nation had ſworn 
allegiance to him, which they could not refuſe without per. 
juring themſelves; and after he had fent Lotharius to Rome 
to be confirmed by the pope. Upon all this he lays a ſtreſs 
and not upon his right of primogeniture He ſays, indeed, 
that the emperor had deſigned a partition among the younger 
brothers, and that he had given the preference to the elder; 
but ſaying he had preferred the elder, was ſaying at the ſame 
time that he might have given the preference to his younger 
brothers. 15 
But as ſoon as the ſiefs became hereditary, the right of ſe- 
niority was eſtabliſned in the feudal ſucceſſion; and for the 
ſame reaſon in that of the crown; which was the great fief, 
The ancient law of partitions was no longer ſubſiſtiag ; the 
fiefs being charged with a ſervice, the poſſeſſor muſt have 
been enabled to diſcharge it. The right of primogeniture 
was eſtabliſhed, and the reaſon of the feudal law was ſupe- 
rior to that of the political or civil inſtitution. | 
As the ſiefs deſcended to the children of the poſſeſſor, the 
lords loſt the liberty of diſpofing of them; and, in order to 
indemnify themſelves, they eſtabliſhed what they called the 
right of redemption, whereof. mertion is. made in. our cuſ- 


* See the cap*ulary of the year, 817, which contains the frſt partition 
made by Lewis the Debonnaire among his children. 
+ See his two letters vpon this ſubject, the title of one of which is or ciui- 


. toms, 


act of homage, that the lord ſhquld no longer demand more {9% 


' the changes incident to money, became afterwards of no 
manner of importance: Thus the right of redemption is in 


right o 
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toms, Which at firſt was paid in a direct line, and by uſage BOOK 
came afterwards to be paid only in a collateral line. r 

The fiefs were ſoon rendered transferable to ſtra as ** 33. 
2 patrimonial eſtate, This gave riſe to the right of fines of - » 
alienation, which were eſtabliſhed almoſt throughout the 
kingdom. Theſe rights were arbitrary in the beginning; 
but when the practice of granting ſuch permiſſions was be- 
come general, they were faxt in every diſtrict. 

The right of redemption was to be paid at every change 
of heir, and at firſt was paid even in a direct line (e). The £6.08 the 
moſt general cuſtom had fixed it to one year's income. This ,; — 
was burthenſome and inconvenient to the vaſſal, and affected Avguſius, 


in ſome meaſure the ſief itſelf. It was often agreed * in the in the year 


than a certain ſum of money for the redemption, which, by 


our days reduced almoſt to nothing, while that of the ſines of 
alienation is continued in its full extent. As this right con- 
cerned neither the vaſſal nor his heirs, but was a fortuitous 
caſe which no one was obliged to foreſee or expect; theſe 
ſtipulations were not made, and they cootinued to pay a cer- 
tain part of the price. | 

en the fiefs were for life, they could not give a part 
of a fief to hold in perpetuity as a rear-fief : for it would 
have been abſurd that a' perſon who had only the ufũfruit of 
a thing, ſhould diſpoſe of the property of it. But when they 

e perpetual, this was + permitted, with ſome reſtric- 
tions made by the cuſtoms 4, which was what they call diſ- 
membering their fief. Fe 8 
The e of feudal tenures having eſtabliſhed the 

redemption, the daughters were rendered capable of 

ſucceeding to a fief, in default of male ifſue. For when the 
lord gave the fief to his daughter, he multiplied the caſes of 
his right of redemption, becauſe the huſband was obliged to 
pay it as well as the wife ). This regulation could 
not take place in regard to the crown; for as it was not held 
of any one there could be no right of redemption over it. 


We find ſeveral of theſe conventions in the charter, as in the regiſter 
book of Vendome, and that of the abbey of 8. Cyprian ja Poitou, of which 


Mr. Gel iven ſome extras, page 55. | 
+ But d not abridge the fiefs, that is, aboliſh a portion of it. 
They fixed the portion which they could diſmember, © 
& This was the reaſon that the lords obliged the widowto marry again. 


The 
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BOOK The daughter of William V. count of Toulouſe; did ng 


Xi. {ſucceed to the county. 


Chap. 33 


and Matildis to Normandy; and the righ 
Ry" 


. cuſtoms call the guardianſhip 


But Eleanor ſucceeded to Aquitaine, 
| t of the ſucceſſion 
of females ſeemed ſo well eſtabliſhed in thoſe days, that 
Lewis the Young, after his divoree from Eleanor, made no 
difficulty in reſtoring Guyenne to her. But as tlieſe two laſt 
inſtances followed cloſe to the firſt, the general law by which 
the women were called to. the ſucceſſion of fiefs, muſt have 
beeri introduced much later * into the county of Toulouſe, 


than into the other provinces of France. 


'Fhe conſtitutions of ſeveral kingdoms of Europe has been 
directed by the ſtate of feudal tenures at the time when 
thoſe kingdoms were founded: The women ſucceeded nei- 
ther to the crown of France nor to the empire, becauſe at 
the eſtabliſhment of thoſe two monarchies, they are incapable 


of ſucceeding to fiefs. But they ſucceeded in kingdoms, whoſe 


eſtabliſhment was poſterior to that of the perpetuity of the 
fiefs, ſuch as thoſe founded by the Normans, thoſe by the 
conqueſts made on the Moors ; and others, in fine, which 
beyond the limits of Germany, and 1n later times received in 
ſome meaſure, a ſecond birth, by the eſtabliſhment of 
Chriſtianity: N 

When theſe fiefs were at will, they were given to ſuch as 
were capable of doing ſervice for them, and therefore were 
never beſtowed on minors z but + when they became perpe- 
tual, the lords took the fief into their own hands, till the pu- 
pil came of age, either to increaſe their own emolument, or 
to train the pupil to the uſe of arnis. This is what our 
of a nobleman's children, which is 
founded on principles different from thoſe of tutelage and is 
entirely a diſtinct thing from it. ; 
When the fiefs were for life, it was cuſtomary to vow 
fealty for a fief : and the real delivery, which was made by 
a ſcepter, ſecured. the fhef, as it is now ſecured by homage. 
We do not find that the counts, or even the king's commif- 


ſaries, received the homage in the bu here 3 nor is this ce- 
remony to be met with in the commi ons of thoſe officers, 


Maoſt of the great families had their particular laws of ſucceſſion. See 
what M. de la Thaumaſſiere ſays, concerning the families of Berry. 

+ We ſce in the capitulary of the year 8 77, apud Carifiacum, art. 3. Balu- 
zings edition, tom. 2, page 269, the moment in which the kings cauſed ye 
niets to be adminiſtered iu order to preſerve them from the minors; an ex- 
*mple ſollowed by the lords, and which gave riſe to what we have mentioned 
dy the name af the guardianſhip of a noubleman's children. . ''2 
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which have been handed down to us in the capitularies. P Oo O Kk 
They ſometimes, indeed, made all the king's ſubſects take XXL 
in oath of allegiance “; but ſo far was this oath frorn being * 
of the ſame nature as the ſervice afterwards eſtabliſhed b 
the name of homage, that.it was only a + ceremony, or leſs 
ſolemnity, occaſionally uſed, either before or after that act 
of obeiſance; in ſhort, it was quite a diſtin thing from 
homage. | 

The counts and the king's commiſſaries made thoſe vaſſals 


(p) whoſe fidelity was ſuſpected, give occaſionally a ſecurity ) Capi» 


which was called frmitar ; but this could not be an homage, Cre, of 
ince the kings () gave it to another. the Bald, 
And though the abbot Sager (r) makes mention of a chair in the year 
of Dagobert, in which according to the teſtimony of anti- 860, f 
quity, the kings of France were accuſtomed to receive the g 
homage of the nobility ; it is plain that he expreſſes him- Bur, art. 3. 
ſelf agreeably to the ideas and 1 of his own time. Baluzius 
When the fiefs deſcended to the heirs, the acknowledg- — 
nent of the vaſſal, which at firſt was only an occaſional ſer- eis“ 
vice, became a regular duty. It was performed in a more art. 3. 
ſolemn manner, and attended with more formalities, be- 9898 
cauſe it was to be a perpetual monument of the reciprocal — 
duties of the lord and vaſſal. 
I ſhould be apt to think, that homages began to be eſta- 
blſhed under king Pepin, which is the time I mentioned 
at ſeveral benefices were given in perpetuity ; but I ſhould 
not think thus without caution, and only upon a ſuppoſition 
that the authors of the ancient annals (e) of the Franks wece 
not ignorant pretenders, who in deſcribing the fealty pro- 2 
feed by Taſſillo, duke of Bavaria, to king Pepin, ſpoke þ ac- 44 8 
ording to the uſages of their own time. 


* We find the formula thereof in the ſecond capitulary of the year 302. 
See alſo that of the year 854, art. 13, and others. . 

t M. Du Cange in the word hominium, page. 1163, and in the word fidelitar, 
ge 474, cires the charters of the ancient homages where theſe differences 
re found, and a great number of authorities which may be ſeen. In paying 
omage, the vaſſal put his hand on that of his lord, and took his oath ; the 
bath of fealty was made by ſwearing on the goſpels. The homage was 
med kneeling, the oath of fealty ſtanding. None but the lord could re- 
tive homage, but his officers might take the oath of fealty, See Littleton, 
ed. 91, 92, of homage, that is, fidelity and homage. 

Taſſilo venit in vaſatico ſe commendans, per manus facramenta juravit 
nulta & innumerabilia, reliquiis ſanctorum manus imponens & fidelitatem 
promiſit regi Pippinio. One would chink that here was an homage and an 
ith of fealty. See the penultimate note above, 
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CHAP: XXIV. 


The ſame Subject continued. 


BOOK HEN the fiefs were either precarious or for life, 

xxxi. they ſeldom had a relation to any other than the po- 

Chap. 34. litical laws; for which reaſon in the civil inſtitutions of 
thoſe times there is very little mention made of the laws of 
fiefs. But when they were become hereditary, when there 
was a power of giving, ſelling, and bequeathing them, they 
had a relation both to the political and the civil laws. The 
fief, conſidered as an obligation of performing military ſer. 
vice, depended on the political law ; conſidered as a kind of 
commercial property, it depended on the civil law. This 
gave riſe to the civil regulations concerning feudal te- 
nures. 

When the fiefs were become hereditary, the law relating 
to the order of ſucceſſion muſt have been relative to the per- 
petuity of fiefs. Hence this rule of the French law, Hater 

{a} Book 2 inheritance do not aſcend (a), was eſtabliſhed in ſpite of the 
4-de feudis, Roman and Salic (5) laws. It was neceſſary that ſervice 
e ſhould be paid for the fief; but a grandfather or a great- 
* f. uncle would have been too old to perform any ſervice; there- 
ladlia. fore this rule took place at firſt only in regard to the feudal 
(e) Somme tenures, as we learn of Boutillier (c. | 

_ When the fiefs became hereditary, the lords who were to 
tit, 76. ſee that ſervice was paid for the fief, inſiſted that the“ fe- 
page 447. males who were to ſucceed to the feudal eſtate, and I fancy 
ſometimes the males, ſhould not marry without their con- 
ſent ; inſomuch that the marriage- contracts become in reſ- 
pect to the nobility both a feudal and a civil regulation. In 
an act of this kind under the lord's inſpection, regulations 
were made for the ſucceſſion, with a view that the heirs 
might pay ſervice for the fief ; hence none but the nobility 
at firſt had the liberty of diſpoſing of ſucceſſions by marriage- 
contract, as (d) Boyer and (e) Aufrerius have juſtly ob- 


No. 8, & | ; 

204, & * According to an ordinance of St. Lewis, in the year 1246, to ſettle the 
rl cuſtoms of Anjou and Maine; thoſe who ſhall have the care of the heireſs of 
(EC a fief ſhall give ſecurity to the lord, that ſhe ſhall not be married without his 
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It is needleſs to mention that the power of redemption, B o O K 
founded on the old right of the relations, a rmiitery of our XXXI. 
ancient French juriſprudence I have not time to develop, Ds 
could not take place with regard to the fiefs, till they were 
become hereditary. 


THtaliam, Taliam CECT 


I finiſh my treatiſe of fiefs at a period, where moſt authors 
commence theirs. 


IND E X. 


Note. The letters i. ii. denote the volumes, the figures 
the pages. 


A. 
BORTION: why the women of America procured it. | 


- 11. 
Accuſations allowed in old Rome: uſeful in a republic, i. 80 The 
abuſe made of them under the emperors, i. ib. Public, i. 200. 
Cauſe of their being put a ſtop to i. 104. Of hereſy and magic, the 
circumſpection they require, i. 188. Abuſe that may be made of 
them, i. 189, Os ſeg. 
Accuſed ; in what manner they eſcaped condemnation at Rome, i. 76 
Accuſers : in what caſe they were puniſhed at Athens, i. 201. Guards 
appointed to watch them, ibid. Falſe ; in what manner they were 


puniſhed, ibid. 
Actiont of men: how they are judged in a monarchy, i. 28, &c. Cauſe 
of the great actions of the ancients, i. 34, eg. 
Ex bona fide, by whom deviſed, i. 76 


Adoption, when uſeful, i. 43. When not, $2 
Adulation. when forbid by honor, | 1., 29 
Adultery (accuſation of) public among the Romans, i. 48. In what 
manner it was aboliſhed, i. 103. (A woman) accuſed by her chil 
dren, | | i. 152 
Advocate of the public proſecutor, ii. 237. His functions, ibid. 
Africa : State of the people who inhabit its coaſts, ii. 19. Reaſon of 
their being barbarians, ibid. Nature of their commerce, ibid. The 
circuit of their coaſt, li- 36, & /eq- 
Agriculture; in what light it was conſidered by the ancient Greeks, 1. 
37. By whom exerciſed among that nation, ibid. and ii. 98. E- 


couraged among the Chineſe and Perſians, i. 230 
Alcibiades, admired by the univerſe; for what reaſon, 1. 41 
Alexander, reflection on his projects, i. 145. What he did to pre- 

ſerve his conqueſts, i. ib. His conqueſts in the Indies, ii. 29. Founds 

Alexandria, ii. 30. His navigation in the Indies, and the Indian 

ſea, ii. 34, &c. His empire divided, We. | 1. 123 
Alienation of the great offices and fiefs, ii. ,z60 &. ſeq. 


Alladia. How changed into fiefs and why, ii. 329, & ſeq. Advantage 
of this change, | HA ii. 332 
Ambaſſadors 


IN D E X. 


Ambaſſadors of princes, to what laws they were ſubject, I, 170 
Ambition invaces the hearts of ſome people, when virtue is baniſhed, i. 
20. Pernicious in a republic, i. 24. Whether it be. uſeful in a 
monarchy, ibid. 
America, by whom diſcovered, ii. 53. Conſequence of the diſcovery, 
with regard to the reſt of the world, ii. $5. And with regard to 
Spain, ii. 56. Nature of its ſoil, i. 281. Why there are ſo many 


ſavages in tliat country, 282 
Amortization, (right of,) | 11. 141 
Amphiftyon, their law contradictory to itſelf, ü. 253 
1 reaſons that induce the ſtate to grant them a ſingular pro- 

tection, * ii. 52 
es (enters) whether any notice ought to be taken of them, 

i. 20 
Ant pater, the law which he enadted at Athens, i. 13. Advantage of 
:thatJaw,''* ©: 124 


Aerni, in was underſtood by d word, ii. 313. The compo- 
ſition which was ſettled for the murder cf an Antruſtio, _ A. he. 
ther the order of Antruſtios formed a body of nobility, * 3's 


Appeal, how it was looked upon! by the Romans, ii. * Of. 


falſe judgment; what it was formerly, ibid. It included 
felony, ibid. How they proceeded therein, ii. 221, & ſeq-and 223. 
Who were forbid to make i, ii. 222. It was to be made upon the 
ſpot, ii. 231. Of default of juſtice when it was permitted, ii. 225 
In what manner it was introduced, ii. 226. Whether battle was 
allowed in this cafe ibid. & ſeq. | Yollowed with av 3 pea of falſe 
v Judgment, ii. 228. To the log, if 226. Whether they could ap- 
peal the tines court of falſe Judgment; tl. 224. A law of Charles 


VII. concerning appeals, i. 263 
Aßkius (the Decemvir) how he cludes his own laws in | the affair of Vir- 
nia, 1.10 Yi" 90 
Fr their character, ii. 46, = ſeg. Their ancient and preſent com- 
meree, ibid: Their liberty, ING 1. 286 
Arcadiant, nature of the country they inhabit, 22 13 1s #w 74:36 
Arepagite ſeverely puniſhed for killing a ſparrow, © 1. 69 
Areoparus, a court Hf judicature at Athens, 147. Several judgme ents 
paſſed by this court, 1: 69. Its functions, 5 5952126: 76 
© Hrpiver, their cruelty ce en the ee i. 84 
Ariana, its ſituation, T3 3 i. 29 


Arifocracy cy, what it is, i. 7, ey 12. When it is happy i. 12. Which 
is the beſt, i. 14. andthe moſt imper teQ, ibid. Things pernicious 
in an ariſtocracy, i. 49, and 1 13, & EF In * har manner it is cor- 
rupted, | BRANE 1) 
Ariftctle, his opinion concerning the virtues of 4 i. 32. In regard to 


natural ſlaves, i. 244. In regard to wuſic, i. 37s In regard to 


© artiſans, ibid. In regard to the [pirit? s waxing old, i, 47. In regard 
to 


r 
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to monarchies, i, 167. In regard to the number of citizens, ii, 101 
Arms effect ariſing from the change of arms, ii. 190. Fire arms; 


the bearing of them how puniſhed at venice, 11. 173 
Arreſt or decree giving upon an appeal; origin of the formulary em- 
ployed therein, 11. 247 
Artaxerxes why he put his children to death, i. 61 
Artiſans, how oy came to be made freemen, 1. 37 
Arts, what Xenophen ſays of thoſe who exerciſe them, i 37. Their 
uſe, ii. 98. Their influence on the number of the inhabitants of a 
country, 11. 99 
As, Roman, its value, 11. 76 


Aha, what kind of trade was formerly carried on in that country, ii. 21. 
Revolutions that have happened in Aſia, ibid. Quality and effects. 
of its climate, i. 270. Its climate different from that of Europe, 
i. 271. How often ſubdued, i. 272. 

Aſſembly of the people; why the number of citizens that compoſe it 


ought to be fixed, 1. 7 
Aſſizes, il. 225 and 250 
Aſſociation of cities, when neceſſary, i. 128 
Aſjrians, conjecture in regard to their communication with diſtant 


countries, 11. 22 
Ahlums in the temple, ii. 138. Numerous in Grece, ibid. Abuſe 
made of them, ibid. Eſtabliſhed by Moſes; for whom ibid. 
Refuſed to the Saxons, 11 186. Every man ought to have his own 
houſe for an aſylum, 11. 257 
Athieſt, why he always talks of religion, ll. 135 
Athens, (law of) to put ſtrangers to death who concerned themſelves in 
the aſſemblies of the people, i. 8. And the uſeleſs people, when 
the city was beſieged, ii. 261. (People of) how they choſe their 
magiſtrates and ſenators, i. 8 and 10. Their ability in this re- 
ſpect, i. 8. How they gave their ſuffrages, i. 11. Divided 
into four claſſes, i. 10. Their character, i. 303- Number of 
her forces in the war againſt the Perſians, i. 20. Her ſtate under 
Demetrius Phalereus, and under Demoſthenes, > ibid.  Over- 
come at Cheronea ; conſequences of that defeat, i. ib. Her mari- 
time power, ii. 25. The uſe ſhe made of it, ibid. Cauſe of 


her corruption, 1. 112 
Athualpa (Inca) in what manner he was treated by the Spaniards, 
| li. 171 
Attica, its ſoil had an influence on the government, 1. 276 
Attila, his empire diſſolved, i i. 123 
Attorney (the king's) an office eſtabbliſhed at Majorca, ii. 238 


Avarice poſſeſſes people's hearts, when virtue is baniſhed, i. 20. Whe- 
ther it can be deſtroyed by the laws which aboliſh the property of 
land, i. 59. Of princes, ii. 50 

Avariciaus © 
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Avaricious : why they hoard up gold preferable to any other metal, 
li. 6 

Auguſtus (the emperor ) abſtains from reforming the manners and . 
ury of women, 1. 97, and og. His laws againſt celibacy, ii. 104, 
His ſpeech to thoſe who wanted him to repeal thoſe laws, ii. ib. 
He permits the free-born citizens who were not ſenators to 
marry treed-women, ii. 107. He durſt not take the name of Ro. 
mulus, i. 301. In what manner he appeaſes the Romans, i. ih, 
Auſtria (the houſe of) its fortune, ll. 53 
Authority unlimited, how dangerous in a republic to confer it upon 3 
ſingle citizen, i. 12. Caſe wherein it may be uſetul, i. ibid. Of 
magiſtrates in different deſpotic governments and monarchies, i, 64 


Paternal, uſeful for the preſcrvation of morals, i: 49. How far it 


was extended among the Romans and Lacedæmonians, ibid. When 
it ended at Rome, ibid. 6 
4 . 
BACTR IA (Grecian kings of) their navigation in the Indies and 
the diſcoveries they made, ll. 33. 34. 
Bails, their functions, before and after the revival of the Roman lau, 
| 11. 246, S ſeq. 
Bank of St. George, by whom dire&<d, i. 12, & ſeq. 
Bankers, in what their art conſiſts, i. 72, & /eq. The aſſiſtance a ſtate 
may derive from them, | |: ii. 80 
Banks. To what kind of commerce they are adapted, ii. 8, & /. 
Cauſe of the lowering of gold and filver, 11, 60 
Bantam (king of) is the univerſal heir to all his ſubjects, i. 60. What 
follows from thence, ibid. Great number of girls in his dominions, 
ji. 97 
Barbarians different from ſavages, i. 282. Their behaviour after con- 
quering the Romans, 11. 292, and 268. (Communication with them) 
prohibited by the Romans, ii. 45. Their laws, ii. 187, & ſeq. Whe- 
ther they were confined to a certain diſtrit, ib. How they 
came to KH loſt, | 11. 195 
| Barbariſm of nations, is the cauſe of the _—_ of ſpecie, ii. 64 
Baſhaws : why always expoſed to the fury of their maſter, i. 26. Ab- 
floſute in their government, i. 64. How they determine diſputes, 
| | 1. 7 
| Baſil (the emperor) odd judgments paſſed by this prince, 1. 89, & ta 
Baſtards. More degraded in republics than in monarchies, ii. 93. 
| Laws of the Romans againſt them, ibid. Jugment on thoſe laws, 
ibid. Upon what occaſion they were admitted into the number of 
citizens, ibid. In what caſes they inherited, ibid. 
Baften, or ſtick, uſed inſtead cf the ſword, ii. 211. Blow with a 
aſton, what compoſition was allowed for it, ibid. Why it was 
reckoned an affront, 212. A wezpon peculiar to villains, ibid. 


Baple . 
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je. His opinion concerning atheiſm and idolatry, ii. 118. Con- 
cerning the Chriſtian religion, i. 121 
Bayonne. A generous letter from the governor of this city to Charles 
IX. i. 30, & /eq. 
Beaumanoir. At what time he wrote, ii. 164, 209, 212, 216. Judg- 
ment of his work, ii. 166, and 221. Whence comes the difference 


between his principles and thoſe of Defontaines, 222 
Beggars, how they come to have ſo many children, ll. 95. 
Beings, all have their laws, i. 1. Particular intelligent beings, their 

laws, | i. 2 
Believre, (Freſidented) his ſpeech to King Lewis XIII. at the trial of 

the duke de la Valette, 1. 77 
Benefice, a term oppoſite to that of property, in the law of the Lom- 

bards, 11. 290 
Bengal (Bay of) how diſcovered, ü. 33 
Betis, a river of Spain, ii. 40 


Betrothing ; a regulation of the Papian law upon this ſubje&, ii. 106 
Biſhops : their power under the kings of the Viſigoths, ii. 186. Peti- 
tion to be exempted from ſerving in war, ii. 291. Their great riches 


under the kings of the firſt race, ll. 332 
Blind man; why not allowed to plead at Rome, il. 264 
Binzez deſtroyed in China; why, i. 100 
Box on the ear, why reokoned an affront, il, 212 


Brunechild (queen) her great parts. Cauſe of her misfortunes. Her 
regency. The revolution which it occaſioned. Conſequences of 
this revolution. Her execution, ü. 318, & /eq. 

Brutes have their laws, i. 1. Whether we know theſe laws, i. 2. 
(Senſation of) to what it is relative, i. 3. Whether we have poſi- 
tive laws, | ibid. 

Burgundians, (laws of the) ii. 185. They received no great changes, 
and why, ii. 186. See the words Code and Gundebald. 


Buying (trade of : ii. 60, & /eqe 
CESAR his laws in regard to debtors, ii. 62. And in regard to 
married people, | ii. 104 
Caluminators, common under the emperor Arcadius, i. 78. Enqpu- 
raged by Sylla, i. 198 
Camoens e a Portuguele poet. Subject of his poem, ii. 53 
Canaanites : cauſe of their deſtruction, i. 36 
Candor, neceſſary in the making of laws, . ü. 266 
Cape of Good Hove : why they could not double it, ii. 36. By whom 
diſcovered, tl. 53 


Copitularies : their origin, ii. 187, and 197. (Falſe one) attributed 
to Charlemain, ii. 195. Added to the laws of the Lombards, 
ii. 197 

Cartrage 
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| Carthage : Cauſe of her ruin. i, 21. Policy of the Romans in reſpe& 
to this city. ibid. Effect of her deſpair, ibid. Her maritime power, 
ü. 39. How ſhe increafed her riches, ibid. Her colonics, ibid, 
Her wars with Marſeilles, ii. 44. Her different ſtates, ii, 45. 
Her ſenate, of what kind of perſons it was compoſed, i. 184 
Carthaginians : their commerce, ii. 39. Their tr.aty with the Ro- 
mans, ii. 41. Whether, they were acquainted with the compaſs, ii, i, 
Corvilius Ruga : why he repudiated his wile, i. 267. Whether 


he is the firſt that did it, 1 *k 
Cato the Cenſor : his motive ſor ſupporting the Voconian and Oppian 
8 ll. 178 
Carnſes reſerved to the king bs the laws of the Barbarians, ii. 10 
Cauſes criminal, by whom tried among the Romans, i. 181 
Celibacy (the ſpirit of ) is introduced into the empire, ii. 108, and 
# i, 122. Reflections on celibacy, li. 139, 140 
Cenfors at Rome, their fun tions, i. 12, and ii, 48, Their privileges, 


l 

Cole. + its effect among tlie Romans; in what manner delle 
1. 121, and ii. 102, Re-eſtabliſhed by Cæſar and Auguſtus, ii, 
133. Upon what occaſion, 104 
Cenſus; its effect, i. 43. Whether there was a general cenſus in the 
ancient French monarchy, ii. 289. Whether it was the ſame thing 
as the cenſus of the Romans, ii. 285. What it was, and on whom 


raiſed, ii. 286. Whether it was paid by freemen, ll. 28) 
ce their * ü. 283. How eſtabliſhed, ib. Their diſ- 

tridts ibid. 
Cerne : its ſituation, 2 95 ll. 39 
Champions employed in judicial — 5 ii. 216 
Change of religion, ii. 114 


Charlemain,' divides his empire among his children, ii. 354 
The laws he gives to the Saxons, 1. 200. His will, ii. 340 
His conduct in the government, ii. 345, His reaſon for elt 
bliſhing a great number of biſhopricks in Germany, ii. 34). 
His elogium, ii. 345. Badly imitated by his ſon, ii. 347. The 
ſtate of Europe before and ſince his time, ii. 349. His ſucceſſors; 
in what manner they loſt the throne, ii. 3 53. His family, in 
what manner they loſt the empire, 11. 364 

Charles Martel : ſtate of Europe in his time, ii, 33 5. He ſtrips the 
clergy, ibid. Encouraged by the pope, ibid. Gives away the 


church-lands, both as allodia, and as fiefs, ii. 342 
Charles V. {emperor his power, ii. 53 
Charles XII. Letter from this prince to the ſenate of Sweden, i. 58. 
"Cauſe of his ruin, i, 144. 8 to Alexander, i. 145 
Childevic, why driven from the throne, - + i. 294 


Children, who is obliged to provide for them, ii. 91. Their condition, 
when they are the fruit of marriage, ii. ib. And when they are 


not. 
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not, ibid. Of different mothers, whether they ought to inherit 
alike, ii. 92. Cuſtom of Japan upon this head, ibid. In what caſe 
it is advantageous to have a great many, ii. 95. Why they are 
more numerous in ſea- ports, ii. 97. Honors paid at Rome to thoſe 
who had moſt, ii. 105, Expoſing of them, in uſe in Chu a, 
why, ii. 99. Laws of the Romans, and practice of the Germans, 
in retpect to this article, ii. 111. Obliged to maintain their 
father, ii. 153. Whether it be not contrary to humanity, to puniſn 
them for th. crime of their father, i. 208 Whether the law of 
nature endains that they (hall be heirs to their father, it. 858 
Chinas; idea ot its government, i. 312. Reflection upon this 
ſubiact, i. 129. D:#fercnce between the character we have af it 
from the miſhemaries, and that which is given by mercantile people, 
id. Fathers are punitied here for the faults of their children, 1. 
92. Luxury is pernicious in this country; why, i. 99, Cauſe 
ol its revolutions, i. 101. Its rights; i. 310, Provintes of 
China raiſed trom beneath the waters, i. 279. (Legiſlators of) the 
principa object they had in view, i. 309. How they obtained it, 
id.  Cuitom of China in regard to the cultivation of lands, ji. 
230. Particular quality ot its climate, i, 725. (Emperors of) the 
tereſt they have in governing well, i. 126. (Commerce of) em- 


pared to that of Europe, | . 
Chineſe; their chara ger, i. 305. Whether they can loſe ther laws, 
i. 311. They are great cheats; al 2 $22 


Chronlry / {yttem of) how it was formed, | F. 193 
Choitopocy Calunibuse his propoſal rejected by the court of France, f. 
$85 Re ectiom upon this ſubject, de Fl 
Gere, fries Fav wicht the laws which made the ſuffrages ſecret, j. 10. 
A ſaying of his, concerning commerce, ii, 4. And concerning the 
aprariati la Ws . „ 
Cing-A7ars upon what pretence he was brought to trial, i. 192 
Citizen, Roman, ccd not be put to death, i. 87. Nor be tried but 
by the people of Rome, z "1-* "LEES 
Gul (ſtate) its definition, i. 5. (Law) diſtinction from the cation 
law, ii. 156, and from the law of nations, ii. 69. (Laws) their 
influence on marriages, ii. 160. Their principle, ii. 1257. Whe- 
ther the general diſpoſitions of the civil law are applicable every 
where, | 11. 173 
(ivility of the people of China, 1 
Claudius (the emperor} appropriated to himſelf the deciſion of all 
cauſes 3 the conſequences thereof, i, 78. He derogates from the 


Voconian law, | | ii. 102 
Clemency : whoſe peculiar characteriſtic it is, 1. 93. Its effects, 
| | ib. 


Cergy (power of the) when it is dangerous or proper, i. 15. Serves 
28 a barrier in ſome countries againſt the torrent of arbitrary power, 
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. How great it was under the kings of the firſt race, 1, 200 
(Riches of the) ſometimes exceſſive, and ſometimes reduced to no 
thing, ü, 334-" Supported by duke Pepin, and depreffed by his fon 
and other kings, ii, 336, & /eq. Stript by the nobility, ii, 339 
They declare againſt judicial combats, il, 206 
Climate ; its influence on the conſtitution of body, and on the lay 
I, 224, F /eq. On fobriety, i, 231. On political ſervitude, 269 
On the diverſions of different nations, ii, 133. On religion, i 
Cald, ſtate of people that hve there, i, 224, & {eg. Warm; its ef 
feAs with regard to the body, ibid. Of England; its effects, 
235². & /eq. Effect of the climate on the laws of the German 


; 1 230 
Cui cauſe of his cruelty againſt his family, i. 297. Made ad 
by the emperor, i, 31 &, 
//Coal-pits, their uſe, , | li, 0 ren! 
Code of the Burgundians ; a law of theirs upon hoſpitality, ii, 2, and wer 
upon robbery, 1, 1; 0m; 
Coin, baſe, why eftabliſhed among the Romans, i, 4 
Comers, falfe, declared guilty of high treaſon, i, 19 % ü, 
Colchis ; its preſent ſituation compared to the ancient, ii, 20. Where 


there are any traces to be found of its commerce, ü, 21 
Colonies, new, different from the ancient, ii, 54. Their trade, ibid 
The deſign of it, ibid. Laws of Europe upon this head, ii, 5 
þ Whether it be a diſadvantage to them to be diſtant from the mothe 
country, ibid. Effect of this diſtance, ibid Ming 

Camitia by tribes, 55 173 
Commerce prohibited among the Venetian nobility, i, 51. Ought tc 
be favoured by the laws, i, 54. Whether the great number of ir 
habitants is any obſtruction to it, i, 95. Its influence upon mar 
nert, i, 1, and 2. Unites nations, but diſunites individuals ii, 2 
Effect ariſing from a total privation of it, ii. 3. Its relation to the 
\ conſtitution of the government, ii, 4. Its enterpriſes : whethe 
ſmall republics are capable of great enterpriſes. ii, 5. Irs free 
dom: in- what it conſiſts, ii, 9. It requires a multiplication of th 
civil laws, ii, 13, g Whether it may be advantageous that 
princes ſhould engage in it, ii, 14. Example to this purpoſe from 
the Caſtilians and Portugueſe, ib, & . Whether it can be carried 
on by the nobility, ni, 16. Whether it be advantageous to all na- 
tions, ibid. Cauſe of the poverty of ſome nations, ibid, Ex- 
ample of Poland, ibid. Cauſe of its revolutions, ii, 20. Of then 
ancients; in what it differed from ours, ii, 21, and 35. In what 
ſeas it was carried on, thid. Its ſtate before the time of Alexander 
It, 23. Changes its face under this prince, ii. 28. And after heat 
deſtruction of the Romans, ii, 49. Under the Saracens, ii, . 
B revived in Europe, ii, 57, & ſeg. Is in its own nature uncertein, 


— 
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200 n, 63. Whether it be proper for one nation to exclude another from 
o no trading with it, ii, 7. Judgment of the conduct of the Japanſe in 
s ſon this reſpect, ii, 8. Whether it be proper for a ſtate to lay itfelf 
339 under an obligation of ſelling its manufactures only to a ſingle na- 
nation, ibid. Example drawn from the Poles, id. 
mmerce, low; notion the Greeks had of it, Is 37 
mmi/ſaries, or the king's deputies, their authority, - i, 223 
munity of goods between man and wife, its advantage, i, 107 
maſr. In what manner navigation was carried on before its en- 
tion, ii, 22. Whether it was poſſible to furround Africa without 
this aſſiſtance, ii, 24. Whether it was known to the ancients, ii, 
34- The invention of it; its effect, iy 53 
mpefttions, in uſe among the barbarians. What they were, ii, 295. 
& eq. For murder, ii. 496. Laws concerning them, ibid. Diffe- 
rent according to the difference of perſons, ibid. In what cafethey 
were refuſed, qi, 497 
ndemned perſons: what was done with their goods at Rome, i, 76 
cation of merchandiſes. Charter of the Engliſh upon this ſubjett 
ü, 10. Law of Spain upon this ſubjeQ, ibid. The practice of 
rope and Aſia upon this article, u, 11 
nf/cation of goods. In what ſtate uſeful, i. 63. In what caſe per- 
mitted among the Romans, i, 64. Of the effects of Jews who em- 
brace chriſtianity, on what founded, ii, 51. Opinion of Bodin, in 
regard to confiſcations, , 6g 
mqueror, his Tights over conquered people, i, 35, Judgment of 
the pretended generoſity of ſome conquerors, 1. 150 
mqueft, its aim, i, 6. Its uſe, in regard to the uered ſtates, ii, 
153. (Right of) from whence derived, i, 35+ at power it 
gives to the conqueror, i, 36. How that power ought to be 
lated, ibid. Methods of preſerving it, i, 149. Vaſtly large ; ſup- 
poſeth deſpotic power, - ib. Its effects in regard to the — 
2 


ſtates, i, 145. Thoſe of the people of the North, of Aſia, and 
Europe, have had different effects, | | Is 
mPantine, changes he made in the military government, i, 89. 

laws in regard to marriages, ii, 110. Spirit of thoſe laws, i, 109. 


Ordains that people ſhould reſt on the ſabbath, n. 133 


mſulate, Roman, its power, i, 176, &c. Reduced by the Plebians, 
| ibid. 
%, Roman, what cauſes they decided, i, 176 


minency, public, neceſſary in a popular ſtate, i, 102. Attention of 
legiſlators upon this article, ibid. Its effects with regard to propa» 
gation, 1 ii, 91, &c, 
aumacy; how puniſhed in the firſt ages of the French monarchy, 


ü, 330 
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Converſation : why truth is neceſſary in converſation, - 429 
Copper, different proportions between eopper and ſilver, ii, 64, and 


485 3 i ; 76 
Corinth, its advantageous fituation, ii, 27. Corruption of its inhahj. 


rants, | , ibid. 
Cornelian (laws) change which Cæſar made in them, i, £8 
Corpſe : the digging it out of the ground in order to ſtrip it, how pu- 
niſhed by the Salic law, ii, 296 
Corruption ; ſeveral ſorts of it, i, 84. Of governments, with what it 
begins, i, 109. Its bad effects, i. 1) 
Co/is + in what manner the payment of coſts was introduced into law 
ſuits, | li, 22 
Coucy (Lord of) his ſaying in regard to the Engliſh, i, 4 


Council + whether the prince's council in a monarchy have the conf. 
dence of the people, i, 17. A kind of contraſt between the prince 
council, and his courts of judicature, i, 78 
Country, (love of) what it requires, i, 32. To what government it is 
peculiar, i, 33. Its effects, i, 39, & /eq. Prevailed among the Cre- 

tans, 1. 11 
Counts. Their functions, ii, 282, &c. What difference * 
them and the dukes, ii, 283. In what manner they adminiſtered 
juſtice, 15. How long their employments laſted, ii, 317. Their 
power increaſed, li, 328 
Court of monarchs, deſcription which hiſtorians give of it, i, 23. 
Center of politeneſs, i, 30. What a court air conſiſts in, ibid. 
Creation : ſuppoſeth invariable laws, | l, 2 
Creator : cannot govern the world without rules, ibid. 
Credit of ſtate. How it ought to be maintained by the miniſters, ii, 81 
Cr:;zes public of their own nature, i, 22. And yet divided into 
_ really public, and private, ibid. Private, why ſo called, i, 23. In- 
exp'able, ii, 121. Four ſorts of, i, 186. Againſt nature, placed 
in the ſame rank with magic and hereſy, f 1, 190 
Cromwe!] hindered the eſtabliſliment of a democracy among the Engliſh 
| | | | i ih 
Cruelty, why it is wore common in deſpotic governments, i, 80, &c. 
Cult or worſhip ſexternal) its influence on religion, ii, 137, 138, Its 
magniacence relative to the luxury of the ſtate, ii, 142. Its pu- 
rity independent of its magailicence, 5 b. 
Cumæ; Ariſtodemus enervates on purpoſe the courage of its inhabi- 
tants, 45 | | i, 97 
Cunning : when permitted by honor, 1, 29 
Catom ancient, advantage there is in obſerving them, i, 47. New 
ones, are generally abuſes, ibid. Different: whether a monarch 
ought to tolerate them, i, 70. Relative to ſlavery and liberty, i, 
317. Local; their origin, ii, 124. Their antiquity, 10. Or- 
8 25 | dinances 
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dinances of king Pepin in regard to the local cuſtomt, ibid. Whether 
they were the ſame thing as the laws of the barbarians, ibid. Their 
authority at the time of king Pepin, and after him, ibid. Of France 
different in each lordſhip, ii, 249. Origin of this difference, ibid. 
How they were preſerved, ibid. Written, ii, 250 
Cuſtom Houſes in what places eſtabliſhed, and with what view, ji, 
10. Diihculty attending them: cauſe of the deſtruction of com- 
merce, ibid. Of Cadiz, il, 59 
Cynete (the inhabitants of) what Polybius ſays of them, i, 36 
Czar, (Peter I.) forbids the preſenting any petitions to him, i, 208. 
Changes the cuſtoms of the Muſcovites, i, 308. At what place 
he joined the two ſeas, _ ii, 22 
Darius, his navigation in the Indus, ii, 29. How long it laſted, ii, 30 
Debtors, inſolvent, ſold at Athens and at Rome, i, 202. Severe laws 
againſt them, ibid. Effect of thoſe laws, ib. Laws in their favor, 


20 
Debts, whether it be for the advantage of a ſtate to be indebted to itielß 
ü, 80. Public (payment of them) ui, 81 
Decemvirs. Their deſign, ii, 90. Their power, i, 95. On what 

occaſion created, | 161 
Decimal laws, by whom abrogated, il, 110 
Decorum e its rules ought not to be neglected, i. 30 
Decretals : they communicate their judiciary forms to all courts, ii, 
ii, 267 


231. Idea of their origin, 
Deity has his laws, i, 1. Whether we cught to avenge the deity's 
cauſe, i, 187 
Delicacy of courtiers, from whence it ariſes, i, 30 


Demeſne, or crown lands, neceſſity of it, ii, 166. Whether it be un- 
alienable or not, ibid. Unalienable was unknown at the commnce- 
ment of the monaachy, ii, 329. Of what kind it was under the 
ſecond race, ; ü, 284 

Demetrius Phalereus, numbers the citizens of Athens, 42 

Democracy, what it is, i, 7. State of the people under this govern- 
ment, i, 8. Its fundamental laws, ibid. Its principle, i, 19. In 
what manner it is corrupted, i, 109, &c. Whether it can make 
conqueſts, i, 138, &c. 

Denarius Roman, its value, 11, 76, &c. 

Depopulaticns, ii, 100. How they may be remedied, | ll, 114 

Depoſitary of the laws neceſſary in a monarchy, i, 15. Of what kind 
it ſhould be, ibid. Whether the prince's council are a proper depo- 
fitary, ibid. Why there is any ſuch thing in a deſpotic government, 

| ibid. 


Deputies or Commiſſaries ſrom the king, their authority, ils 225 


Deferters puniſhed with death, whether this be an effectual puniſhment, 
| | | i, 83 
Daperie 


DE 


| Deſpotic prince, an enemy to honor, i, 25. Why ſo, ibid. The 
ſource of his power, i, 26. Extent of his power, ibid. Inconye. 
niencies ariſing from his government, ibid. In ſome countries 
he is univerſal heir to all his ſubjects, i, 58. Inconveniencies 
whence ariſing, | | ibid, 
Deſpotic government. Its nature and conſequences, i L 17. Its funda. 
mental laws, ibid. Its principle, i, 25, and 57. How it is cor. 
rupted, i, 37. Idea of this government, i, 579. Why ſo ex. 
tended, i, 61. Anobſtacle to commerce, ib & /eq. Its diſtinctixe 
roperties, i, 23. Its end or view, i, 153. How 1t provides for 
its ſecurity, 1 i, 131. How it may be ſoftened, 1, 207, & ſeq What 
kind of tax is proper for it, i, 217 
Difotor Roman, compared to the ſtate inquiſitor of Venice, i, 11 
Judgment of thoſe two magiſtracies, ibid. His power, i, 174 
Difatorſhip, why it could be only for a ſhort duration, Us 6 
Diſputes between the clergy and nobility, with regard to property, ii, 
Diflinions betwixt the Romans and Franks, eſtabliſhed by the Sal 


law, ll, 188, 
Diftributions made among the people, in what caſe, i, 50. Dangerous 
ibid. 


Divorce; in what caſe it may be agreeable to nature, in, 152. Diffe- 
rent from repudiation, i, 265. Definition of both, ibid. Law of 
the Maldivians upon this ſubject, i, 266. Of Mexico, ibid. Law 
of the Romans upon this ſubject, 1, 267 

DeFrines : we ſhould avoid drawing dangerous conſequnces from them 
ii, 130. Falſe, ſometimes uſeful, ii, 138 

Dominion: whether mankind could have an idea of it before the eſta- 
bliſhment of ſociety, — 4 

Demitian (the emperor :) the effect which his cruelties had in regard to 
the people, i, 26. He orders the vines in Gaul to be pulled up, 


ii, 45 
Dewries of women, different in different governments, i, 107 
Duels : (puniſhments againſt,) | „ 


Duties. effect of their weight, i, 54. See Taxes. 
E. 


Fate people of the ) why their empires are ſo eaſy to govern, i, 17 


Why they are ſo attached to their religion and cuftoms, i, 230 
Edie of Piſtes: its epocha, ii, 192. By whom publiſhed, ibid. In- 
ferences drawn from this edict, i, 193 


Education laws of) to what they ought to be relative, i, 28. Diffe- 
rent in each government, ibid. Their principle, ibid. In mo- 
narchies : when it commences, the virtues it teaches, ib. & ſeq. 
To what laws it ought to conform, i, 30. In deſpotic govern- 
ments, 1, 31. Of what ſort it ought to be, ibid. & Jeg. Of the an- 
cients, compared with ours, i, 32, Its difference in the different 
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iods of youth, ibid. In a republic; of what importance it is, i, 

33. That which prevailed at Cumæ, | 1,1 
Egypt: its ancient commerce, ii, 28. Trade eſtabliſhed there by the 
Greeks, ibid Continues its trade under the Saracens, u, 49 
Election to benefices, relinquiſhed by the king, ii, 340. Of popes, 
left to the people of Rome, ii, 341. (Right of) to the crown, poſ- 
ſeſſed by the great men of the kingdora under the ſecond race, how 
exerciſed, | tl, 34 
England, its direct end or view, i, 153. Principles of its conſtitu- 
tion, i, 160, Effects of this conſtitution with regard to the cha- 
rafter and manners of the engliſh, i, 317, to the end. From whence 
it took the idea of its government, i, 164. Its ſpirit with reſpect 
to commerce ii, 6. Its conduct contrary to that of other nations, 
ibid. In what manner judgment is paſſed in that country, i, 75. (Laws 
of) in relation to particular merchandiſes, ii, 9 


| i, 138 
Enbezzlement of the public money: why natural in deſpotic govern- 
ments, i, 62. Laws againſt it, | i, 315 


Employments : Whether they ſhould be venal, i, 69. Opinion of ſom 
authors in regard to the venality of employments, Fr 


Epbori, magiſtrates of Sparta, their functions, i 51 
Epidamnians : How they regulated their commerce, i, 35 


Equality, (the love of) what it is, its effect, i, 41. How it is excited, 1, 
ib, Whether it is to be found in monarchies, ibid. How eſta- 
bliſhed in a democracy, i, 42. Among families, neceſſary in an 
ariſtocracy, i, 5 2. Ceaſes among men as ſoon as they enter into ſo- 
ciety, i, 5, and 110. Extreme, as dangerous as the defect of equa- 
lity, i, 100. Real: whether it be eaſy to eſtabliſh, 1, 43. When 
it can be ſuppreſſed, i, 44. Dependent on frugality, ibid. Of the 
people of a republic, compared with that of the ſubjects of a deſpo- 


tic prince, | 1. 74 
Eſheatage (right of) its origin, | SS 50 
Eſenes, a particular ſet among the Jews, It, 123 
Efabliſhment of the French monarchy, a book criticiſed in this work, 

ii, 28x, and 307. Refutation of this author's ſyſtem, 308 


Eunurc hu, are conſidered · as citizens only by a kind of fiction, i, 253. 
Raiſed to magiſtracies, i, 254. Married; and why, hi 
Europe, its power, ii, 55. Its ſtate after the deſtruction of the Ro- 
mans; U, 111. How it was re-peopled after Charlemain, ii, 112. 
R 205 3J'A & obs” eff + Its 
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* : 


Its actual ſtate, ii, 113. Leſs ſubject to revolutions than Aſa, 

| k | I, 272 
Exchage, what it is, ii, 65, and 67. Idea of it by the example of Hal 
land, ii, 69, &c. Different ſituations of it; whether the ſtate | 
loſes or gains in ſuch a ſituation of the exchange, ji, 70. lt 
tends to a certain proportion, it, 72. The various turns in its 
courſe, ii, 59. Its utility, ii, 79. Advantage which merchants t 
have in ſending money abroad when the exchange is below par, ii, f 

| 


78. In whatcaſe money may be ſent abroad, when the exchange 

is at par, ibid. (Letters of) by whom invented, ü, 51 
Excliſſon from the ſucceſſion to the throne, in what caſe it may be ap. En 

plied to the next heir, i, 171 


Executive (power) in what manner it limits the legiſlative power, 159 Kn 

/ To whom it ought to be intruſted, i, 158. To whom it was in. @ x: 

- truſted among the Romans, i, 174. How it is employed, i, 152 Fb. 

| * For 

Faith, Punic, | N ii, 39 Fon; 
Family, particular, how it ought to be governed, 1, 28, and 32. What 

perſons compoſe it, ii, 91. (Names of) their advantage over other I jr: 


names, ü, ib. ſt 
Famines frequent in China, i, 126 Fern 
Fannian (law) the deſign of it, i, 107 J nits 


Farmers of the revenues; whether they are advantageous to a ſtate, i, I Furt 
223. Whether it be proper to render this profeſſion honorable, I a, 
Farming of the cuſtoms is deſtructive to. trade, becauſe of its exactions, v. 
ii, 10. Of the revenues; whether it is preferable to the adminiſ- it! 


tration of them, i. 222, Kc. of 
Fatality blind, whether it be the cauſe of the productions of this world, I Fran 
| 5 1 Fran 


Fathers, whether their conſent is neceſſary for marriage, ii, 94. In co. 
what country they are puniſhed for the crimes of their children, wp 


| | 1,92 th 
Fear how it induces mankind to aſſociate, i, 4. The principle of de. Se, 
ſpotic government, | 8 | i, 25 Fredy 


Fecundity more conſtant in brutes than in the human ſpecies, i, 9 ma 
Fertility of a country favorable to a monarchical government, i, 276. Freed, 


Its effects, 5 ' 27% tre: 
Feſtivals too common at Athens,, ii, 132. Ought to be relative toi me: 
commerce, | JO | * 1 fea. 
Feudal (laws) at what time they appeared, ii, 257. Their effects, id pron} 
eg. Their ſource, : 45 | bi, 200 Frag 
Feudatory (princes) preſerve a defpotic ſtate, „ 149 fea 
Fiduciary bequeſt forbidden by the ancient Roman law, ii, 111 mai 


Fi: whether they were known to the ancient Germans, ii, 
Advantages of them, ii, 330. Changes made in them, ii, 357. At 
* 
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Ga, will, ii, 358. Why they became hereditary, i, 71. Of reſumption 


72 ii, 332. Nature of them after the reign of Charles the Bald, ii, 
ol. 358. Perpetuity of them eſtabliſhed in France earlier than in Ger- 
ate many, ii, 360. Why they have changed leſs in Germany than in 
It MW France, ibid. Civil laws upon this ſubject, ii, 370. Their 
its W origin, ib. What it is to diſmember a fef, ii, 367. Inheri- 


nts tance of) its antiquity, ii, 329. Its effects in regard to the regal 


ii, power, ii, 357. And in regard to the laws on ſucceſſions, ii, 370. 
ige M In regard to the laws of the barbarians, ii, 196, and to marriages, 


51 ii, 370. & eg. 
ap- ¶ Fines, ufed in judgments, ii, 196, 222, 225, 227. In caſes of appeal, 
71 | 1, 231 
59 Hines of alienation, (right of) how eſtabliſhed, It $28 
in- Fiſcal (goods) what is underſtood by them, il, 290 
52 % Flrins, Dutch money, its value, ii, 69 
Fo, legiſlator of the i explication of his doctrines i, 130 
39 WI Fontenay (battle of) conſequences of it in regard to the feudal laws, 
hat uy 367 


her I Force general, in whoſe hands it may be placed, i, 5. Defenſive of 
b. ſtates, i, 131. Offenſive, i, 135. Relative of ſtates, i, 134 
120 ¶ Formaſa (an iſland) at what age the religion of that country per- 


107 mits the women to bring their children into the world, ii, 99 
u Fortune, law of honor upon this ſubject, - \; > 31 
le France, number of its inhabitants under Charles IX. ii, 112. Law 


bid. made in this country to encourage propagation, ii, 114. How it 
ns, FF was governed formerly, ii, 189. (Trade of) whether it is proper 
nil: it ſhould be carried on by the nobility, ii, 14, and 15. Judgment 
c. of the practice of this kingdom upon this head, bid. 
rid, Frankngſs, neceſſary in morals, Tor i, 29, & ſeg. 
, 1 Franks, Ripuarian, united with the Salian Franks, ii, 185. Their 
In conqueſts, ii, i. and 273. How they diſpoſed of them, ii, ib. 
cn, Whether they were friends of the Romans, ii, 188. Whether 
92 there were ſeveral orders of citizens among them, ii, 312, &' ſeg. 
de- See the word Ripuarians. | i 
25 Fredum e what it is, ii, 299, & /eq. In what caſe it could be de- 
90% manded, and in what caſe it could not, 5 ibid. 
Freedmen, their duty towards their patrons, i, 299. How they were 
treated at Rome, i, 253. More honored ſometimes than the free- 
men, ib. Of the Volſci, their boldneſs, ib. Employed in the 
00S ſea-ſervice, by the Romanz, "1 ü, 44 
'Y French, why they never could preſerve their conqueſts. in Italy, i, 143 
Frugality, taken ſometimes for avarice, i, 20. (The love of) its ef- 
fects, i, 39, & /eq. How: it may be excited, i, 40. Ways to 
nnn % 12: 5 07 by An 
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G. . 
Gallantry, in what caſe allowed by honor, i, 29. Its origin, ii, 21, 
What it is, ibid. How it increaſed, | u, 21 
Gaul conquered by the Germans, ii, 272. Diviſion which the con 
quered made of it, ii, 273 
Geneva (law of it) with regard to the children of debtors who die in 
- ſolvent, | ü, 12 
Genoa, republic propoſed as a model, | i, 12 
Germans, how they practiſed hoſpitality, ii, 2. Their laws in relatio 
to puniſhments, i, 91, and ii, 62. Kind of ſlavery admitted among 
them, i, 245. Their marriages, i, 294. How they were declare 
of age, i, 295, e. What authority they gave to their prince 
i, 297. Reconcilements eſtabliſhed among them, ii, 129. Thei 
ſenſibility in regard to the point of honor, ii, 212, & /zq. In 
fluence of their manners on their laws, ii, 187, and 203, (7 ſe 
T ̃beir ancient manners, in, 290 
Germany, (empire of) why eleCtive, ii, 364. Its government com 
pared with that of Holland, | i, 120 
Girls why inclined to marry, ii, 95. Whether the number of then 
exceeds that of boys, it, 97. Sold in China, ii, 99. Succeed tf 
certain crowns, and not to others, ii, 368. Reaſon of this diffe 
/.- rence, ii, 369. Since what time they have ſucceeded to ſiefs in def 
fault of male iſſue, ii, ibd. A law which obliges them to declare 


6 


their pregnancy to the _—_— 1 


Glory or magnanimity, whether it is to be found in a deſpotic govern 
ment, i, 50 
God, author of the laws, by which he has created the world, 0 . 
Gold, whether it be real wealth to have a great quantity of it, ii, 56 
and 57. Prohibition of uſing it in ſuperfluities, ii, «53. Cauſe of 

the greater or leſſer quantity of gold and ſilver, ii, 64. Coaſt, whe 
ther the Carthaginians ſailed as far as this coaſt, | ii, 40 
Goods, or eſtate, (diviſion of) in what caſe it be unequal amongſt chil 
dtren, i, 56. Ceſſion of, or bankruptcy; in what government 
may take place, 1, 64. Whether it was eſtabliſhed at Rome, iid 
Eccleſiaſtic, or church lands, how they were converted into ſiefs, i 
332. (Diviſion of) hoo Hoes | i, 18 
Government, the moſt conformable to nature, i, 7. To a ſingle tow 
i, 122. - How many ſpecies there are, i, 7. Definition of each 
ibid. Its nature different from its principle, i, 18. Its principle 
what it is, ib. From whence the principle of each government ii 
derived, i, ib. Moderate, how it is ſupported, i, 26. Whethe 
--- -defpotic power is ſupported - in the ſame manner, ibid. - Cauſe 0 

Alits corruption, i, 109. Eaſy to princes who leave all managemen 
-. of affairs to a miniſter, i, 17. Example of a pope to this purpoſ 
© ibid. Domeſtic, to whom it is. intruſted in the Eaſt, i, 265. It 

influence in the political government, i, 8 


INDE. 


vn or long robe, (dignity of) what rank it holds in France, üs, 15 
racchi 3 they change the conſtitutioa of Rome, 7 1 79 
randeur real, i, 134. Relative, ibid. (Idea of) annexed to the mi- 
litary profeſſion, I, 31 
ravina e his definition of the political and civil ſtate i, 5. 
reeks, their exerciſes, i i, 37. Effects thereof, i, 38. Their par- 
licular inſtitutions, i, 34. Reflection on cheſe inſtitutions, i, 36. 
In what manner they pronounced judgment, i, 75. Their policy to 
hinder too great a multiplication of inhabitants, ii, 100. (Firſt) 
what ſort of people they were, li, 129 
rillon refuſes to aſſaſſinate the duke of Guile, i, 30 
»wardians of morals, i, 48. Of the laws, 49 
rdianſbip of a nobleman's children different from tutelage, ii, 368 
In what it conſiſts, ibid. 
undebald, his conſtitution, how received, 11, 219 
ic exerciſes, the only employment of the Greeks, i, 37- Their ef- 
ſet upon people's minds, ibid. what opinion the Romans had of 
them, i, 1 19 
H 
flannibal ; his conqueſts fatal to the Carthaginians, i, 140. Motives 
of Hanno's conduct in regard to him, ibid. The Carthaginians com- 
plain of him to the Romans, i, 20 
fanno his navigation on the ocean, it. 37. Whether this relation 
be worthy of credit, ii, ib. Anſwer to the objections made againſt 
it ii, 38 
Harmony nececeſſary between the civil laws, &c. and thoſe of religion, 


: 11, 126 
» (orders of ) inſtituted by Juſtinian, 1 ii, 154. Civil laws of the 
"i Tartars npon this ſubject, i, 287 
Abel er, their employment among the Lacedæmonians, 1, 37 
: 1 Henry VIII. his laws, i, 194, and ii, 181 
1 


Hmilco, a Carthaginian chief, ; he runs his ſhip a-ground, ii, 41. His 
navigation and ſettlements, ibid. 
lber + his opinion refuted, l, 4 
land, regulates the exchange of other nations, ii, 69 
Hllanders or Dutch; their ſettlements in the Eaſt Indies, ii, 5 3 and 58 
mags of vaſſals, it, 368. How eſtabliſhed, 11, 365 
fangt men : wheiher the lower ſort of people can be honeſt, when the 
leading men of the nation are knaves, i, 22. What is neceſſary to 
make a man honeſt, i, 23 
Honori ical (rites) in the churches. Their origin, ily 342 
mor e principle of monarchial government, 25 What it is: ibid. 
Uſeful though falſe, iz. whether it takes place in deſpotic govern- 
ments, i, 26, Laws ef, ibid. Its whims, i, 25, and 30. What 
actions it authoriſes or juſtifies, i, 29. The aim of military people, 
68. (Point of] its origin, | * th, 211 
Hypitals 


; ü N D E X. 
_ Hoſpitals, their utility, ii, 116. Deſtroyed in England by Henry VIII. 


15. At Rome, — 
Hoſputality leſs practiſed in trading countries than among the barba- 
rians, ii, 2 Hoſpitality of the ancient Germans, ibid. Laws of 


the Burgundian code upon this ſubject, ib. 
Hugh Capet, how he obtained the crown of France, ji, 364 
Hunan (laws) their nature, | Il, 150 
Hungary ; nobility of this country how ſerviceable to the houſe of 
Auſtria, | i, 116 
Hunting : its influence on manners, i, 38 


HFiuſherds ; advantage they might have at Rome, i, 267, and ii, 103. 
And by the laws of the Viſigoths, i, 294. Puniſhed among /the 
Romans for the incontinency of their wives, ii, 169. One wife 
permitted to have many huſbands, i 257. Their privileges, 
» - | 11, 100 


Fepen its trade compared to that of Poland, i, 16, and 18. The 
impotency of its laws, i, 86. Its rigorous laws, i, 236. How ri 
gidly theſe laws are obſerved, i, 86 

Fapaneſe,, with what nations they trade, ii, 7. Their education, i, 
85. What they think of pecuniary puniſhments, 1, 91. What 
kind of children have a right to inherit in their country, ii, 93 
Cruelty of their emperors, i, 85. They hate chriſtianity, ii, 148. 
Why | | - ibid. 


1 
* 


. 
Jaxar;es, change which happened to this river; ll, 22 
13hyophagi, | | | lt, 36 
Idolatry, ii, 118 
Featouſy (two ſorts of) definition of each, D 1, 264 
Jeu (ancient) their commerce, and how they loſt, it, ii, 22. How far 
their fleets went, ibid. The end of their law, i, 153 


Jews (modern) commerce was transferred to their nation, ii, 51. They 
invent letters of exchange, ii, 52. Expoſed to the caprice of other 
nations, ii, 50, Ill uſed in England, Il 51. Laws of the Viſ- 


goths againſt them, 11, 194 
Tufion, neceſſary in laying duties on merchandizes, i, 214 
Inmunities, common both to clergy and laity, ii, 306, Of churches; 

what is underſtood thereby, . ii, 303 


Impoſts. See Taxes 
Impunity eſtabliſhed under ſome Greek emperors, 1, 26 
© Incentinency contrary to nature, i, 264. Public; the conſequence of 


luxury, | i, 107 
Indemnity, in what caſe granted by the public to private people, ii, 166 
Right of indemnity, | | ji, 120 


India, trade which the Romans had with that country, ii, 18. Whe 
ther it was advantageous to them, ii, 47. What trade we carry on 
there, ii, 18. Nature of the trade of that country, ibid. By 

; ar 


| 
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far the Greeeks ' penetrated into that country, ii, 33: Whether 
they were the firſt that traded thither, ii, 28. Anciently ſup- 
poſed to be uninhabitable, ii, 29. Different ways to go 
there, ii, 24. The ancient paſſage to that country, ibid. At 
what time of the year they ſet out upon an India voyage, 1i, 33. 
How long they were upon * voyage, ii, 34. Conſtruction of the 
veſſels of that country, ii, 24 
Indians: their manners, ii, 18. Their character, ii, 29. Their P - 
judices, ii, 132. Contradiction in their character, i, 299. Cauſe of 
their inaCtion, i, 221. And of their lazineſs, ii, 241. Obliggd to 


marry, ii, 94, Why their laws are ſo mild, 1, 237 

Indus river, | ii, 29 
Indutry, means of encouraging it, i, 931. Of mankind, improves 

e earth, 2 1, 280 

Inequality in a democracy, what may be the motive of eſtabliſhing it, 

i, 43- Exceſſive, the ſource of diſorders in ariſtocracy, i, 49 
Infranchiſement of ſlaves, the great circumſpection it requires, i, 317 
Inheritances : in what caſe it may be forbidden to have two, i, 42 
Inquiſition, (court of) whence it took its laws, ii, 188. Abuſe of this 

n, i, court, | ii, 159 
That Inquiſetor of Venice, 5 i, 13 and 155 
9. Euiſttors of Spain, &c. a remonſtrance made to them, ity 146 
148. /nfitutions of a ſingular nature, eſtabliſhed among the Cretans, i, 34 
ibid and 35, In what caſe they may be of ſervice, i, 36 


221 Uiitutiont of St. Lewis, how long they laſted, ii, 238 Reflection 
on theſe inſtitutions, ibid. and 228. Whether the work now ex- 
rant under this name be that of St. Lewis,, ii, 238. Why it is at- 
264 tributed to him, ii, 240. Defect of this compilement, ii, 241. Its 
far good effects, | 242 
1530 Huli offered by a prince to his ſubjects, the bad conſequence that may 
hey attend it, C i, 219 
her Inſurrectiom ; what it was, and by what people it was practiſed, i, 117 
56. [ntail, or ſubſtitution, dangerous in an ariſtocracy, i, 51. Its in- 
194 fluence on commerce, i, 52. Vulgar, i, 316. Pupillar, ib. In 
214 uſe n the Romans, ii, 256 
es; Intereſt (lending upon :) whether it be bad in itſelf, ii, 82. Whether 
it be the ſame thing as uſury, ii, 83. Greater by ſea than by land 


ib. Reduced after the diſcovery of America, ii, 64 
26 Interpretation of laws: in what caſe it does not take place, i, 74 
off Intriguing, in what caſe dangerous, i, 11. Forbidden at Rome, and 
07 upon what occaſion, ; i, 176 
66 TNanders. See Iſlands. | 
26 2 (inhabitants of) their genius, i, 279 
1e 


1 — from what order they were choſen at Rome, i, 119, and 17 
Change made in this article by the Gracchi, ibid. Of what condi- 
1 tion they ought to be, i, 155. Exception againſt a certain number 
| : - of 


Fuſtice (relations of) antecedent to laws, i, 2. Examples of thoſe re- 
lations, ibid. (Set fOrms of ) neceſſary to liberty, ii, 293. In what 


74. Extraordinary, i, 176. How they were paſſed at Rome, i, 


187. By whom aboliſhed, 
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of them, i, 156. At what time they began to judge alone, ii, 24) 


The king's judges, u, 301 


Judgment: given by the prince; the ſource of abuſes, i, 78. 1 hey 


ought to be fixed and regulated according to the letter of the law, i, 


75. How in England, ibid How in France, when the cuſtom of 


judicial combats prevailed, ii, 205. Manner of paſſing judgments 
in a monarchy, i, 75. By commiſſioners, i, 205. By peers abo- 


liſhed; ii, 235. By the croſs, at what time they were in uſe, ii, 

| ibid. 
dicial power, to whom it ought to be given, 1, 155, How it may 
be ſoftencd, ibid. Whether it ſhould be united to the legiſlative 
power, i, 159. To whom committed amongſt the Romans, i, 175 


Julian laws, againſt adulterers, i, 105. Againſt high treaſon, i, 193. 
Limitations made to this law, in regard of crimes of high treaſon, 


S | th, 
Fulian, the emperor, cauſes a famine at Antioch, ii, 66, His great 
qualines, :. | | ü, 24 


Juriſdiction of the lords, ii, 294. Of the counts, th. Extent of the 


latter, ibid. Territorial, how the clergy obtained it, ii, 303. Ex- 


tents of the latter, ibid. Patrimonial, ii, 302. Privilege of juriſ- 
dictions, its origin, ii, 301. Annexed to the fiefs, ib. Its anti- 
quity, ü, 293. Whether it was uſurped by the lords, ii, 302, and 


30 


caſe they are contrary to it, ibid. In what ſenſe there are too few of 


theſe forms, i, 73. (Set forms of) at the time of the judicial com- 
| bats, „ 


ii, 193 


Juſtinian, (emperor) puts a ſtop to the ordinary courſe of juſtice, i, 78 
Conſequnces thereof, ibid. He aboliſhes a law of Conſtantine, ii, 


107. Laws of his enacting, contrary to the Papian law, ii, 105, 


His laws on diyorce, ii, 158, On thg ſuucceſſion ot women, 


| ü, 178 
K 


Kings of Rome, their authority, i, 166. Of the Franks, what they 
made uſe of for a diadem, i, 308. Their marriages, i, 294. When 
they became of age, i, 295. Why the cime af majority changed, 
i, 296. Formalities obſerved at their becoming of age, i, 381. At 

- what age they were capable of goyerning by themſelves, ibid. 
Knights Roman, obtained the judicial power, i, 179. Bad effect of 
this innovation, ibid. They were made farmers of the public reve- 
nues, i, 180 


L 


\Lacedemonians: laws which Lycurgus gave them, i, 33 and 34. Happy 
with their laws, 1, 122. They ſubmit the laſt to the Macedonians, 


* 34. 
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i, 34. End or view of their government, i, 152. How many ci- 
tizens were obliged to be at their aſſemblies, i, 7. Irregular pu- 
niſhments eſtabliſhed at Lacedzmon, i, 82. Character of theſe 


people, | i, 303 


Lands, {diviſion of) why eſtabliſhed by ancient legiſlators, i, 41. In 


what caſe it may take place, ibid. and 46. How it may be ſup- 
ported, i, 42, and 43. Whether it was proper to make a new one 
when the old one was confounded, i, 96. Re- eſtabliſned by Ser- 
vius Tullius, ii, 175. Between the Barbarians and the Romans, ii, 
275. How it was regulated, ibid. Whether it is ſufficient that this 
diviſion be equal in Democracies, i, 46. (Cultivation of) its advan- 
tage, ii, 59. Its relation to liberty, i, 268. State of the people 
who do not cultivate their lands, i, 268. (Sale of) judgment of the 


laws by which it was prohibited in certain counties, ii, 79. Given 


to the church, ii, 280. Cenſual, ii, 287. Which are beſt peopled, 
ii, 98 


Law, (Mr.) his ignorance both of a republican and a monarchical con- 


{titution, i, Ig 


- 


Laws ; what they are, i, 1. Of all beings, ibid. Poſſible before 


there were intelligent beings, i, 2. Primitive or particular intelli- 
gent beings, i, 3. Natural, ib. Poſitive, i, 5. Political and civil, they 
ought to be adapted to the people for whom they are made, i, 6 and 
313- Civil, more ſimple in deſpotic government, than in mo- 
narchies, i, 14. Sometimes contrary to the laws of nature, ii, 115. 


Criminal, leſs ſimple in monarchies and in republics, than in deſpo- 


tic governments, i, 73. Penal in point of religion, ii, 140. Their 
effect, ii, 141. Divine, ii, 145. Sumptuary, i, 95. Ancient 
French, i, 83. Perſonal of the barbarians, ii, 181. Origin of 
theſe laws, ibid. Relative to the eſtabliſhed government, i, 6. To 
the principle of each government, i, 18. To the diſtempers of the 
climate, i, 233. To the occupations of mankind, i, 280. To 
manners and cuſtoms, i, 312. Other relations of laws, i, 6. Con- 
ſidered in their relation to commerce, ii, 1. To money, ii, 59- To 
the number of inhabitants, ii, 89. By which mankind are governed, 


ii, 150. (Multiplicity of) unleſs in a deſpotic government, i, 56, 


and 70, Uſeſul in a monarchy, i, 83. They ſupply the place of 
virtue in a monarchy, i, 22. (Stile of) what fort it ought to be, ii, 
186. (Compoſition of) rules to be obſerved therein, ibid. How 
they become uſeleſs, ii, 265. Whether thoſe which appear the 
ſame, have always the ſame effects, ii, 254. Whether they have 
always the ſame motive, ii, 256. Good, whether they always 
produce good effects, ii, 304. Whether they ought to correct 
every thing, i, 314. Contrary to the views of the legiſlator, 11, 
253, Which deprive a ſingle perſon of liberty, to preſerve it for the 
whole community, i, 200. Prohibiting people from keeping above 
a certain ſum of money in their houſes, ui, 245 

aw 
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Lam of nations : whether all countries have one, i, 5. Why it 18 not 
ſo ſtrictly obſerved by deſpotic princes, as by others, i, 57. The 


only one followed by people who do not cultivate the earth, i, 282 1 
Laws of the Lombardi, ii, 179. Idea of thoſe laws, In, 18) 
Laws of judicial combats, ll, 192 7 
Lazineſs of people; its cauſe and effects, i, 304. Of the ſoul, from 1 

- whence it riſes, I, 126 
Learning, dangerous in a deſpotic government, i, 31 


Legiſlative body: whether it ought to be always aſſembled, i, 158. Whe— 
ther it can aſſemble of itſelf, ib. Whether it has a right to ſtay the 
executive power, i,: 59. Whether it ſhould have a right of judging 
the executive power, ibid. Its authority, with regard to the levying 
of money, i, 162. With regard to the armies, ibid. To whom 
intruſted at Rome, I, 173 

Legiſlators : how they confine man to his duty, i, 5- With what ſpi- 
rit they ought to compoſe their laws, i, 39, and ii, 240. What 
they ought to do in regard to the vices of the climate, i, 228. What 
regard they ought to have for the nature of things, ii, 266. Their 
paſſions influence their laws, | ii, 268 

Lending at intereſt, ii, 82. Whether it be lawfal, ii, 83, and 86. 
By contract, ii, 83. See intereſt, 

Lemty : the effect of mediocrity : in what government it is to be found, 

4 1, 82 
Lepers ; law of Rotharis againſt them, - © 201 2 

Leprsſy : in what countries it was known, i, 233. Laws of the Jews 
upon this ſubject, from whence borrowed, ibid. By whom brought 
into Europe, ibid. HH 

Lewis (Saint) aboliſhes judicial combats, ii, 228. Changes the law | 
proceedings of his time, ibid. His inſtitutions, ii, 229, and 240. WW þ 

See iuſtitutiont. His regulations with regard to the courts of the ba- 
rons, ii, 228, How they were received, ii, 229. He cauſes the . 1 
books of the Roman law to be tranſlated, ib. &c. | 

Liberty: abuſe of it, i, 219. Reſtored to the Romans by Sylla, i, 

19. Natural to the northern nations, ii, 18, Inſupportable to 3 
ſome nations, i, 300. Extreme, dangerous, i, 112. Of commerce 
in what it conſiſts, ii, 9. How deſtroyed, ibid. Political; its dil- | 
ferent ſignifications, ii, 151. In what it conſiſts, i, 152. Its re- * 
lation to the conſtitution of the government, i, 151, &c. Its rela 
tion to the ſubject, i, 184. Civil, whether it always follows politi- 1 
cal liberty, 5bid. Philoſophical, in what it conſiſts, th, 


* Liciman (law) the deſign of it, i, 103, ii, $6 
Litigious people, roughly handled in Turkey, and why, i, 734 
Lords, obliged to adminiſter juſtice, ii, 226, and 306. How ap- 

pealed of default cf juſtice, ii, 215. How they pleaded againit W 5; 
their vaſſals, ibid. Oblidged to defend the judgment of their 37 


court before the lord paramount, ii, 232. How they loſt 
their 


11 
their privileges, Il, 233. Whether they judged alone, ii, 294 


Origin of their juriſdiction, ii, 3or 
Let (ſuffrage of): defeCtive in itſelf, i, 10. Amended by great legiſ- 
lators, 104. Ought not to take place in an ariſtocracy, i, 12 


Lucca, for how long the magiſtrates of this republic are choſen, i, 13 
Luxury ; ſupport of commerce in a monarchical government, ii, 3. 
(Source of), ii, 21, and i, 94. (Effect of) ib. (Commerce of) ancientiy 
eſtabliſhed in Aſia, ii, 21. (Proportion of) to the riches of the 
ſtates, i, 94. To the bigneſs of towns, i, 95. Bad effect of) in a 
democracy, ib. Its progreſs among the Romans, ib. Neceffary in 
2 monarchy, i, 97. And in deſpotic ſtates, ib. Neceſſary in Eng- 
land and France, i, 94. Of religion, 5 ii, 143 
Lycians ; idea of their republic, i, 129, %. Their republic com- 
pared to that of Holland., 5 22". 
Lycurgus ; judgment of his laws, i, 34. What they ſuppoſe, i, 36. 


Their effects, i, 49. Compared to Mr. Penn, i, 35 
Lydians ; ſubdued by Cyrus, how greated by this prince, 1, 144 
Lye, puniſhed with death in Japan, i, 84. Why to give the lye is 

reckoned an affront, ii, 205 
Lyſander ; how he treats the Athenians whom he had taken priſoners, 

i, 84. The reaſon he gives for his conduct, ibid. 

M. 
Machiavel : to what cauſe he attributes the loſs of the liberty of Flo» 

rence, | i, 169. 

achiaveliſm : we begin to recover from it every dav, ü, $2 


Machines, uſeful for ſupplying the labor of Man, i, 244. Whether 
thoſe which render the manufaCtures more ſimple, are always uſeful 


| ii, 99 
Magicians odious to ſociety, i, 188. A certain magician puniſhed in 
conſequence of a revelation made to a biſhop, i, 18g 


' Magiftracy, how its power may be compounded, i, 13. Its duration, 


how fixed by the legiſlator, ib. Whether a ſubject ſhould be forced 
to accept of it, i, 67. Civil and military, 18 J, 68 
Magiftrates ſubject to the laws in a democracy, i, 19. Of Athens 
examined before and aſter their magiſtracy, i, 10. In what go- 
vernment a ſingle magiſtrate may be allowed, i, 79 
Mahomet : his law in regard to reconciliations, ii, 29. To the uſe of 
wine, i, 231. Whether this law is proper for northern climates, 75. 
Mahometans : why they puſhed on their conqueſts with ſo much eaſe, 
i, 232. Zealous for their religion, ii, 152. They pervert the uſe 


of ſlavery, i, 238. Their contemplative life, li, 124 
Majoraſgo, or primogenture, (right of) ought not to take place in an 
ariſtocracy, | i, 52 


Majority, or becoming of age, begins earlier in warm countries, i, 62 
Man, (laws of ) how they are invariable, i, 3. His ſtate conſidered 
as that of an intelligent being, ibid. Conſidered after the eſtabliſh- 

; | ment 
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ment of ſociety, ib. Born to pleaſe his fellow creatures, i, 28. Of 


honor, what is underſtood by this word in a monarchy, i, 30 
Manners or cuſtoms: what they are, i, 306, and 307. They are un- 
alterable in China, ib. How they my be changed, 1, 308 
Manor 1, ii, 283 
Manfacturet, always uſeful, ; il, 98 


Maritime, affairs, how conſidered by the Romans, ii, 43. And how 
by us, th, 
Marriage between the neareſt relation and the heireſs, why ordained 
among ſome nations, i, 42. Where it todk place, ibid. Between 
brother and ſiſter ordained at Athens, ibid. And with what view, 
ibid. Between partricians and plebeians forbidden by a law, 1, 50. 


Defect of that law, ibid. Why eſtabliſhed 1 90. Its advantage 


for propagation, ibid. What induces people to it, ii, 95. How 
deſpotic princes abuſe it, i, 609. Subject to 15 laws of religion, and 


to the civil laws, il, 159. Conſent of parents neceflary for con- 


tracting it, ii, 93- Forbidden, ii, 160. Laws of the Romans to 
encourage it it, 101, & /zg. Of * ſavages, and paſtoral people, i, 
283. Till what age they were allowed to marry at Rome, ii, 106 
Marſeilles, its ſituation, u, 5. Character of its inhabitants, ibid. Rival 

of Carthage, ii, 42. Why ſo faithful to the Romans, ib. Its riches 
are increaſed by the ruin of Carthage and Corinth, ibid. Irs con- 
ſtitution commended, 1, 112 
Mayor (dignity of) rendered for life, it, 318. Its origin, ii, 325. 
How united to the regal dignity, ii, 393- The king's mayors dif- 
tint from the mayors of the kingdom, ii, 323. Mayors of the 
palace; their original authority, it, 32 5. What they were after- 
Wards, and at the end of the dea — i, 323, and 307. Their 
behaviour towards the nobility, | li, 325 
Medals plated : what they are, | ii, 78 


Men (number of) relative to the cultivation of lands, i, 282. Free to 


whom this name was uſually given, ii, 290. Their ſituation in the 
French monarchy, ii, 270. 1 heir military ſervice, ii, 290. Rights 
of the prince in reſpect to Dams ii, 204. How they were ſeized of 
ſiefs, ll, 301, and 302 

Merchants in what government they "Ea need of a ſafeguard, i, 21 5+ 
Why they are more enterpriſing in republics than in r N It, 
3. (Companies of) in what government they are proper, it, 6, and 


7- Whether they are always advantageous, ibid. nſtrained in 
favor of commerce, ib. Whether it is proper they ſhould be ad- 
mitted to purchaſe a title of nobility, | - li, 14 
Metal, moſt proper for a common meaſure, ii, 61 

| Metempſychaſis, ii, 131, and 133 
Metius Suffetius, Dictator of Alba; his puniſhment, i, 87 
Migration of the northern nations, i, 278 


"mw 9 whether they ought to be joined with civil 
employments 
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employments in the ſame perſon, i, 67. Government eſtabliſhed 


by the emperors, i, 87. (Men) ought to be checked, 4, 67 
Militia French, in the earlieſt times of the monarchy, ii, 291 
Mills (water) li, 99 


Mine of precious ſtones, diſcovered in China; why ſhut up, i, 99. 
Of filver in Spain, ii, 40. In the Pyrenian mountain, ibid. 
Germany and Hungary, i, 244, and ii, 59. Of America, ll, 55, 


and 64. How the Indians extract the gold from thence, ii, 57. 
ibid. 


Calculation of their product, ii, 58. Their uſe, 
* ers abler in monarchies than in deſporic governments, i, 26. 


They ought not to be judges, | i, 79 
Minority, long at Rome, i, 49. Why, ibid. 
Minos his laws what they ſuppoſe, i, 36. His maritime power, 

ü, 27 
Moderation, what it is, i, 21, and 49. Neceſſary in an ariſtocracy, 
ibid. Of the Romans, in puniſhments, i, 88 


Modeſty violoted in the puniſhment of crimes, among a certain people, 
and under Tiberius, i, 197. Of ſlaves, ſecured by the laws, 1 i, 246, 


247. Natural, i 264 
Monarchs, compared to the ſea, i, 15. Happier than deſpotic princes, 


i, 55. Whether they ought to ſit in judgment themſelves, 99, and 
167. How they ought to govern, i, 205. Regard which they owe 
to their ſubjects, i, 206 


Monarchy : its laws relative to the conſtitution, i, 14. Nature of _ 
government, ibid. & ſeq. Its advantage over republics, i, 54. 


And over a deſpotic government, i, 55. Its excellency, ibid. Its 
diſtinctive properties, i, 123. Its end or view, i, 153. Its feli- 
city, i, 205. Neceſſity of the intermediate powers, &c. in a mo- 
narchy, i, 14, and 55. Neceſſity of a depoſitary of the laws in a 
monarchy, 1 ty 15. How it is corrupted, i, 114. Conſequences of 
this corruption, i, 115. How it provides for its ſecurity, i, 130. 
Whether it ought to make conqueſts, i, 139. Whether the an- 
cients had a right idea of it, i, 164. How monarchies were formed 
i, 265, and ii, 183. Univerſal, whether it be advantageous to a 


prince to aim at, i, 132. Ancient monarchies of Greece, i, 166. 
How the three powers were there diſtributed, ibid. Monarchy of 


the kings of Rome, i, 267. How the thibe powers were there 
diſtributed, ibid. French, why hereditary, u, 365 
Monafſteries, — 
Money whether the raiſing of it ought to be intruſted to the execu - 

tive power, i, 168. Its neceſſity, ii, 60, 61. Its uſe, i. & ſeg. 
Ancient of the Athenians, ib. And of the Romans, ibid. Leal 
and real; definition of each, ii, 63. Ideal; why ſubſtituted in the 
place of real, ibid, Real, in what caſe preferable to the other, ibid. 
T of) dangerous, ii, 65, and 74. (Recoining of) its effects 
with 


f 
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with regard td the exchange, ii, 73. With regard to the ſtate, jj, 
54. With regard to the ſpecie, ibid. Altered under ſeveral empe- 
rors, ii, 78. Proceedings of the Romans with reſpect to money, 
Monks : cauſe of their attachment to their order, i, 39. Of their being 
inclinable to ſeverity, 1, 81. Deſtroyed by Henry VIIL. ii, 116, 


In what country their inſtitutions began, i, 229 
Monfoons : they prevail in the Indian ſeas, ü, 34 
Morality (laws of) recal mankind to themſelves, i, 3. Are agreeable 

to thoſe of religion, ü, 121 


Morals, never ſo pure in monarchiesias in republican governments, i, 
28. What crimes are prejudicial to them, i, 185, & % How 
they ought to be puniſhed, ibid. Leſs ſtrict now than formerly, i, 
179. Morals or manners of nations, what oy are, i, 309. (Change 
of) cauſe of fevolutions, i, 366. Diſtinct from laws and cuſtoms, 
© J 
AMertmain (lands in) their origin, | li, 280 
Moſes : wiſdom of his laws, ii, 138. His laws with regard to ſlaves, 


| | i, 251 
Mather Country ; conſidered in relation to its colony, ii, 54. Its trade 
with the colony, | ibid. 


Moveable effects: in what they conſiſt, ii, 16. To whom they be- 


long, | wid, 
Mountains of ſilver, ii, 40 
Murder, how puniſhed among the ancient Greeks, ti, 129 
Muſcovites, why they ſell themſelves, i, 243 


Muſcovy : its laws an obſtruction to its trade, ii, 79. Its cenſtitu- 
tion in regard to the ſucceſſion of the empire, i, 60. Emperorors 


of ) endeavour to moderate their deſpotic power, i, 59 
Aluſjic its influence on manners, i, 36, & ſeg. On ſouls, i, 38. 
Neceſſary among the Greeks, i 39 

| 3 
Nations ; how they ought to act towords one another in peace and war, 
i, 5 


Navigation, of the ancients, how far it proceeded, ii, 34. Its pro 
greſs, ibid. & /zg. Of Europe, its influence on the number of inha- 
bitants of Europe, ii, 113. On rivers forbidden by an ancient law 


of the Gebres, ü, 135 
Negroes ; whether we have a right to inſlave them, i, 242. Of the 
coaſt of Africa; what ſort of money they make uſe of, ii, 66 


Nero (the emperor) forms a project of aboliſhing all impoſts, i, 223. 
Whether he aboliſhed the duty of the five and twentieth part ariſing 
from the fale of ſlaves, i, 214 

Nobility they are inyeſted with the whole authority in an ariſtocracy, 
i, 12. A ſenate is neceſſary among them, ibid. Functions of this 
| ; | | lenatc, 


and 244. Againſt whom it was uſed at Athens, ii, 167. 
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| ſenate, ibid. How they reſtraia the people in an ariſtocratical go- 
yernment, i, 21. How they may reſtrain themſelves, ibid. Whe« 
ther they ought to affect external diſtinctions, i, 49. Whether it 
is proper that they, ſhould collect the taxes in an ariſtocracy, i, 50. 
Means of making them avoid extreme poverty and exorbitant riches, 
i, 51. What ſhare they ought to have in the diſtribution of the 
three powers, i, 157, & ſeq. By whom they ought to be tried, i, 
160. Diſtinct from the ingenui and the flaves, i, 263. They are 
eſſential to a monarchy, i, 14. The relation they ſtand in to the 
monarch, ibid. What is moſt ſtrongly recommended to them by 
honor, i, 30. Whether they ought to be permitted to trade, i, 50, and 
il, 14. They are the child and parent of honor, i, 53. They are 
the bond that connects the prince and his people, ibid. They are 
the ſupport of the throne, 1, 116. French: their ſituation, ii, 14. 


Their antiquity, | ii, 312 
Nelenefs requiſite in our virtues i, 28, &c. 
Normans: their depredations put an end to the diſputes of the clergy 

and the nobility, | ii, 353 


Nerth (people of the) compared to thoſe of the ſouth, i, 224, 
& /eq. and it, 19. Their temperament, i, 227, &c. How they 
are actuated by love, ib. they make an admirable ſtand againſt the 
Romans, and at lenght ſubvert that empire, i, 298. Why ſo 
much inhabited, 8 1, 278 

Path, how greatly regarded by the Romans, i, 120. (Trial by) in 
what caſe it might be uſed, i, 314. By what laws it was autho- 
rized, ii, 200. Maintained by the clergy, i, 206 

Obedience, different in moderate and deſpotic governments, 1, 20. 
Recommended by honor, in monarchies, i, 30. What limits are 
preſcribed to it by honor, ibid. The moſt paſſive, in what go- 
vernment it is requiſite, i, 26. What it ſuppoſes both in him that 
commands, and in him that obeys, 1g. 31 

economy, the ſupport of commerce in republics, ii, 3. (Commerce 
of) in what it conſiſts, ib. Whether it is proper for monarchies, 
ib, Nations that have carried on this commerce, ii, 5. Their 
origin, ib. Whether it is proper to reſtrain this commerce, ii, 7. 
Inftitutions adapted to this commerce, ü. 8 

O. men honoured at Sparta, | i, 46 

Oppian law; the deſign of it, i, 107. Ferment in the ſenate upon 
the womens inifiſting on the revocation of this law, _ «bid. 

Orders of a deſpotic prince, can neither be eluded, nor contradicted, ' 


6 bs 
Oftraciſm : according to what laws it ought to be conſidered, ji, 167, 
Miſchief 
u, 255 
a Onus 


it did at Syracuſe, 
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 Oxus (river) its ancient ſtate, i ii, 21. Why it runs no longer into the 
9 fea, - = 
Paper; its uſe in regard to money, i, 61 
Papian law enacted under Auguſtus, il, tog. | Softened by Tiberius 
li, 108. The defign of it, ü, 181 
Paradox of the ancients in regard to manners explained, : 36 
Paraguay, propoſed for a model, 35 
Paramount (lords) how the right of juriſdiction devolved to them ü, 
222. Appeal to their court, 5, 275 
Pardon of a criminal, muſt never be mentioned to the king õf Perla, 
i, 27. The power of granting it, to whom it belongs, i, 77. How 
it is loſt, ibid. Its effects, ibid. (Letters of ) i, v1 
Parliament (French): what kind of juriſdiction it had formerly, ii, 
242. Made a permanent, or fixed body, ibid. — of different 
parliaments, ibid. 
Palſfont deſcend from father to ſon, i, 34 
Patricians : their prerogatives under the kings of Rome, i, 169. 
* Raiſe the jealouſy of 'the plebeians, ibid. Humbled by Servius 
Tullius, ib, 
Peace ; in what cult it would be the firſt law of nature, i, 4. Be- 
tween the Muſcovites and the Turks; motive which hurried the 
Turks to conclude it, 58. Between Gelo king of Syracuſe, and the 
Carthaginians, i, 139. The natural effect of commerce, ü, 2 
Pieculation. See Embezzlement. 
Peers were made a party in the appeal, ii, 220. Why, ibid. Their 
fate, if overcome, ii, 221. Appealed of default of juſtice, i ii, 226 
Pegu ; principal points of the religion of this country, lt, 122 
Penn (Mr.) compared to o Lycurgus, i, 35. The Pena aim of his 


laws, ibid. 
Penance; ii, 125 
Penęſtes, ſlaves of the Theſſalians, bY i, 37 


Peeple, in a democracy inveſted with the ſovereign power, 1, 6. 
What they ought to do of themſelves, ib. What by miniſters, i l 
10. And of the ſenators, ibid. Their diſcernment, ibid. and i, 
157. Whether they are capable of the adminiſtration themſelves, i, 
9. The lower fort of) ought to be directed by thoſe of a higher 
rank, i, 11. They act through paſſion, ibid. How the diviſion of 
the people into certain claſſes influences the government i, 10. 
Whether they have a right to make laws, and on what occaſion, i, 
11. In an ariſtocracy, what ſhare they ought to have in the go- 
vernment, i, 12. Of whom they receive the laws, i, 21. They 
ought to know what becomes of the public money, i, g. Difficult 
for them to be virtuous in a monarchy, i, 22. Under a deſpotic 


a prince they are in a ſtate of ſlavery, i, 57. Cauſe of their corrup- 
ii, 171 
7 


tion, 112. Their ſafety is the ſupreme law, 


INDE x. 


Pepin (king) under what pretence he makes himſelf maſter of Neuſtria 
and Burgundy, ii, 322. He becomes maſter of the monarchy, ibid. 
His laws in favor of the clergy, ii, 335. Divides his kingdom 


among his children, ll, 344 
Pepins (the family of the) ſhew a regard to the clergy, ii, 312 
Periecians, manured the land for the Cretans, | l, 4 
Perſia (kings of) their orders are irrevocable, i, 26. (Cuſtom of) wi 

regard to going out of the kingdom, i, 208 
Perhans ; the extent of their empire, ii, 28. Their power reduced 

by the Greeks, ibid. Their commerce, een 
Phenicians, their trade; it renders them neceſſary to all other nations, 

| | ti, 2: 
Philo : explication of a paſſage of this author, concerning the — 

riage of the Athenians and Lacedæmonians i, 41 

Phyſicians, puniſhed at Rome for their negligence, ui, 261 


Plague, common in Egypt, i, 233. Laws to prevent its ſpreading, 
ibid. Behaviour of the Turks in this reſpect, ibid, 
Plato; judgment of his laws, i, 34 and 36. His opinion of muſic 
confirmed by Ariſtotle, ib. Of preſents, i, 65. Of the venality 
of employments, i, 68. His complaints in regard to trade, ij, 2. 
What he ſays of trading towns, _ | n 
Plebeians : they were made capable of being raiſed to public offices at 
Rome, i, 9. And yet rarely choſen, ibid. and 120. At what time 
_ they obtained the privilege of judging the patricians, i, 171. How 


they made themſelyes maſters of the ſuffrages, _ i, 170 
Plebiſcita ; what they were, il, 173 
Plutarch e his opinion in regard to muſic, ii, 379. What he fays of 

the Thebans x 8 en nm 
Poets ſatirical, puniſhed with death by the decemvirs, i, 87 
Peland : judgment of its government, i, 14. View or end of its laws 

h 197. = riches and commerce, | e 


Palice : its regulations diſtinct from the civil laws, i, 159. The de- 
ſign of it, 1 = ibid. 
Paliteneſs neceſſary in our behavior, i, 30. From whence it is de- 


rived, ibid. en it is moſt generally to be found, ibid. It is as 
pleaſing to thoſe by whom, as to thoſe towards whom, it is n 


Palitical law, its definition, i. 5. State, what it is, ib. Power, what 
it comprehends, ibid. Body, depoſitary of the laws in a monarchy, 
i. 17. Laws, diſtinct from the civil laws and the laws of nations, 

| | 1. 170 

1 * ; its relation to the climate, i. 257. Occaſion of luxury, ib. 


ether it is uſeful to mankind, i. 258. Bad effect of polygamyg 


ibid. & ſeg. When once eſtabliſhed in a country, it ought not to be 
aboliſhed without ſome precautions, | ti. 160 
711 Pontificate 


- 
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| Pontificate, diſtinct from the empire, 


Port, forbidden in certain countries, uſed in others, ü, 13 


Port, free: uſeful in an economical commerce, | li. 0 


Portions or dowries of women, different 1 in different government 
i. 10 

Portuguęſe: they diſcover the moſt ſouthern Point of Africa, ii. 5 
* trade to the Eaſt 1 115 ibid, They meet the Spaniards, i 
erty of the people, ii. 
23 each, PH Of the ſubjects, whether it contributes to render ff 
milies more numerous, ii. 97. In what it conſiſts, 
Power different in a deſpotic prince and a monarch, i. 28. Has nee: 
of being checked, i. 152. Three forts of power in a ſtate, i. 153 
Whether they ought to be united in the ſame perſon or the ſam 
body, i, 154. Effect of this union, i. 154. Effect of their diſunior 
i. 155. Jo whom they ought to be intruſted, i. 157 & eg. 
diſtributed in England, i. 153; eg. How in the Roman repul 
lic, i. 170 and 179. In the Roman province, l, 181, & ſeq 


| Power of reſolving and rejecting, what is underſtood by it, i. 157. In 


whole hands it ought to be lodged, ibid. &. ſeq. Its aſe, ibid. & [eq 
Power of redemption : dangerous in an ariſtocracy, i. 52. "Vital 
monarchies, i. 53. At what time it could take place, i. 36 
Pretors : they deviſe new forms of actions, i. 75. They ſucceed th 
conſuls as judges, i. 176. How they adminiſtered juſtice, - © # 
Precepts : what 18 underſtood by them, ii. 322. Their uſe, ibid. h. 
whom aboliſhed, ii. 323. Abuſe made of them, il. 351, L 
Precepts of religion, diſtinct from counſels, 5 ü. 121 
Prerogativet of the nobility, Whether it is n they ſhould be com 
municated to the common people, i, 63 
Preſents > .uſed in deſpotic governments, i. 65. Odious in mo- 
narchies and republics, ib. Law of the. Romans upon this ſubject 
ibi 
Prgſumption of the bw, ii. 265. Or the judges, var tid, 
Price of things: how it may be fixed, 11, 6 
Pride, is the cauſe of our politenefs, 1 i. 29. Of courtiers, its cauſe, and 
different degrees, 1 1. 30. Dangerous! in a government. i. 30} 
Prigſts, "why inſtituted, ii. 5 Their fünctions, ibid. law 
from the reſt of mankind, 2 + te hs a . thid, 
Primogeniture, ſee en, 1e 3 
Princes, the ſouree of all power in a "monarchy; ie 14. In what the 
real power confiſts, i. 132. Whether it is proper for them to er 
gage in commerce, ii. 13. heit authority in fixing the value dl 
money, ii. V. Their reſpective ſituation, 6 6 to one anc 
ther. 11. 16 
_ Principle of government, diſtinct from its na ture, 1. 18, Of deme 
cCracy, i. 19. Of ariſtocracy, . 21. Of monarchy, i 24. Vi 
deſpotie 


i 19 


3. How many ſorts there are, ibid. Effe, 


ü. 18 


How 
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deſpotic government, i. 26. Effects reſulting from the goodnefs 
and corruption of the principles of r i. 39, & ſeq. How 
they are” Ns i. 107, & ſeq. Means of preſerving them, 
g | i, 121, D. ſeg. 
Prifener'r 10 defpotic 8 0 Joſes all his authority, 1. 58 
Privileges of tlie nobility, whether it is proper they; ſhould be com- 


munieated to the common people, 52 
Privileges, neceſſary in monarchies, i. 71. Excluſive, are not always 

proper in trade, ii. 8, 14 
Probity of the Roman people, i. 82 
Preceedings at la formerly public, ii. 233- Ha * became lecret, 
1 Epocha of this change, Nc: cb 234 
Proceſs between the Portugueſe: and Spanien on what occaſion; i ii. 
55. By whom adjudged, ibid. 


"ar Mont; each has its particular lot, i. 223. Whether it is proper 
at every ſon ſhould continue in the ſame profeſſion as his father, 

ü. 14. Whether this will make him ſucceed better in it, ibid. 
| Proof negative, in what Jaw admitted, ii. 200. Rejected by the ſpiritual 
courts, ii. 208. Is the occaſion of the cuſtom of judicial combats, 


ii. 202, and. 208. Inſufficiency: of this pro, ii. 20 
Propagation of mankind : how it may be encouraged by legiſlators, ii. 
99. Of religion; obſtacles it my meet with, | ii. 148 
Proſeriptions, . 192 
Peoſeritor, public, unknown to che ancients, ji. oy: His function, 
id. At what time this office began, 28 752 5 237 


Proftitution, contrary to propagation, | 591 
Pullie (good) in what caſe it ought to take 3 of chat of da indi- 
vidual; . 165 
no- PunifÞments their AGenenes: in ws to the nobleman and the pea- 
ech fant, i. 83. In what caſe aboliſhed at Rome, ibid. and 87. Ex- 
bid ceſſive, their imperfection, i. 84. They are connected with the 
nature of the government, i. 87. Divided into three claſſes, i. 89. 
65 Their nature ought to be proportioned to that of the crimes, ib. and 
d 184. Pecuniary, i. 79. Corporal, ibid. Againſt the ingontinency 
e of women, i. 105. Of 5 why-lawful, i. 239. Againit celi- 
ae bacyz: li. 106. Againſt unlawful marriages, ii. To Different 
1088 againſt falſe - witneſſes, ii. 258. Reaſon of this di ifference, ibid. 
Conduct of [legiſlators in reſpect; to puniſhment, i. . Too fre- 
ei quent are the forerunners of — in China, id. In what 
countries puniſhments ought to be more or leſs ſevere, ib. Abuſe 
chat may be made of them, i. 83. Of: breaking on the wheel, 
why invented, ib. Whether it has the deſired 2 ibial. Whe- 
ther they ought to be the ſame for thoſe who, only. rob, and thoſe 
whos 2 Saas i. o. Their effects, 1. 310 
37 5 „r Ar A, „ BO H e £ Q. 
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| Due eienr | in. | regard to the N to the principle of 80 diff 
ment, i. 67. Solution of theſe queſtions, ibid. Perpetual, wh in « 
they were, i. 104, and 178. Effect of their eſtabliſhment, ; in u. 

| Bard to the domeſtic tribunal, i. 104. Of fact, by whom dete 
mined at Rome, i. 176. Of right, by whom judged. "a 
— , choſen at Rome to adminiſter juſtice, i. 178, What ſha 7 
ſenate had i in the nomination of the queſtors, ibid. Of par Nun 


le, re 
| R. Ad\ 
| Rack or torture of criminals z whether it is abſolutely neceſſary, i i. oY ic 
This practice rejected in England, ibid. and ii. 2 cho 


Raguſa : how long the magiſtrates of this city continued in their To 2 
— in the mouth of a mongrel. is often attended with bad con 


gquences, i. 240 5. 
Reaſon, whether there is a primitive one, i. 2. Of laws; of wh 155 
Find it ought to be, | it. 2 Ho 

' Recalls to the ſucceſſion, inſtituted by the Salic law, i. LE 
Receivers puniſhed in the ſame manner as the eds ii. 288. Wheth ade 

this law is juſt, her 

© Reconciliations eſtabliſhed: by religion, | 1 188 
5 War (right of) how eſtabliſhed F lics 
al laws at Rome, whether they were proper for the republic, i. whe 

hy preſerved by the decemvirs, Wh 

Rigs ert, public: their original, ii. 257. Called aim, 1 7 2 wit 


Relations: laws are relations derived from the nature of things, i. 
That of God to the univerſe, i. 2. Of his laws to his wiſdom ar 
power; ibid. Of Janice; 2 antecedent to the laws by which they: 
eſtablſiſlied, 
Niere {laws ef) wenig man of his duty to wa, © i. (Force o 
in a deſpotie government, i. 17, 26, and 58. Cauſe of this foro} the 
ibi, What crimes attack it directly, i. 186. Its influence on i per 
pfoß ati6n of the human ſpecies, i. 110. And on government Refer 
ge ii. 119. Falſe religions; which of them may be reckon 151 
the beſt, n. 117. Chriſtian, what ſort of government is moſt agre 
able to it, ii. 119. Advantage i it has over all others, even in reg a 
to this life, ibid. In particular over the Mahometan  Religiofff Lir 
" thtd. Proteſtant, what government it is moſt agreeable t 
is: ii. 121. Why "it is "mor&ſprzad in the North, ib. Of Cal 
id. Of Luther, ibid. Of dhe Tartars under Jenghiz Khan, Rever 
7 126. Of the iſle of-Formoſa, ibid. Of the Indians, ii. 127. 
: *!h6metan* agreeable to deſpotic government, ii. 119. Falſe ons 45 
Aàre ſometimes vorrected by the civil laws, ii. = (Laws of) hat ten 
i they have the effect of en laws, ii. 129. at they ought Reus 
inſpire, ii. 132. (Local laws of) ii. 1 33. (Tranſplanting a 


wp" 


IND X. 
* 


from one country to another, ii. 134. Motives of attachment to 
different religions, ii. 136. (Toleration of) it. 143. Commanded 
in certain nations ii. 149. (Laws of) ſubordinate to the laws of 
nature, ii, 156. Whether they can regulate the civil law, ii, 157. 
Its influence on marriages, _ 160 
onflrances, whether they are perminted in a deſpotic government, 
i, 26. l heir uſe in monarchies, 57 /! 2 
wnunciation of the ſucceſſion to the crown, | ii, 171 
* choſen by the people, i, 156. For what reaſon, ibid. 
Advantage accruing-trom thence, ibid. Whether they ought to be 
accountable to their e i, 157. What they ought to be 
choſen for, _ eh 
public, is divided into ariſtocracy and democracy, i, 7. Definition 
of each of theſe governments, ibid. How it becomes a monarchy, 
i, 12. If a ſma!l one, whether it can often change its magiſtrates, - . 
. The neglect of its laws is a mark of imminent deſtruction, i, 
19. Whether the people in a republic are always virtuous, i, 27. 
How 1 it is corrupted, i, 113. Means of remedying its corruption, 
b 120. Its diſtinctive properties, i, 122. Whether it be to her 
advantage to enlarge her territory, ibid. Whether ſhe can preſerve 
her conqueſts, i, 181. Trading, an excellent law for her, i, 45- 
. 14 Of Greece, how 2 ſorts there were, ibid. Spirit of thoſe repub- 
lics, i, 116. Whyt ey flouriſhed fo long, i, 128. Confederate; 
what is meant by it, 4 127. Advantages ariſing from it, ibid. 
Whether one of the confederate ſtates can conclude an alliance 
without the conſent of the others, i, 129. Whether it ean make a 
conqueſt over another, i, 140. Ancient republics, a great fault «x 
they were ſubject to, < IS 39 
Mpudiation (right of) granted to men and not to women, i, 265. In- 
juſtice of this inequality, ibid. Common at Athens between man 
and wife, i, 267. In what caſe it cannot take place, i, 266. When 
the Romans made uſe of it, i, 267, For what cauſe the emperors 
permitted women to uſe this privilege, i, 316 
Reſeripts of the Roman emperoxs, it, 267. Fault found with t them, 
ibid, Ref ufed by ſome princes, ibis. Aboliſhed and re-eſtabliſhed 
ibid. 
i Karaliation, (puniſhment of) in what countries it is moſt uſed, i, 92. 
Limitations made therein by the law of the twelve tables, f ibid. 
Bf Revealing of conſpiracies, in what caſe neceſſary, i, 198. The 18 
of not revealing puniſhed in Japan, : 
* 


Revenge forbidden after ſatisfaction received, 

. of the ſtate, how they ought to be fixed, 

evolution o a ſtate, how i it happens, i, 46. Whetherit is . at- 
tended with war, i, 56. Reſtore the laws to their due vigour, i, 170 

Rewards exceſſive, mark of the decline of ſtates, i, 66. udgment of of 

of | Yoſe which were granted by certain emperors, | 


A. 


IN M4E X. 
* 


Rhodes end or view of its laws, 10192 o Rules 
Rioe employs a great number of men 1, 98 W Ge 
Richelieu, (cardinal) his opinion concerning the choice of miniſters, MW - 
i, 23. Inſinuates deſpotic government. * i, oc Murs 
Riches ;, whether they are always the cauſe of the eorruption of man. 
ners, i, 45. In what caſe this happens, ibid. Of the Roman WY Gucri 
people, i, 50. To what uſe they were applied in the Greek re. cre 
publics, i, 97. Of a ſtate, their effect and cauſe, „ 210, and ii, W th: 


215 Of women the cauſe of luxury, ii, 183 ie 
Ripuarian Franks: their law different from that af the Salian Franks, the 
"I oy . ; N li, 200 dalic 


Raßbery how puniſhed at Rome in freemen, ii, 258. And in ſlaves, w 
ib. Open, puniſhed differently from the private, ib. Reaſon and thu 
origin of this proceeding, a... . go 

Rabesc:$t6:Gompeyn wil e TY an 

Ramans, how divided by Servius Tullius, i, 9. How they ſecure I Salt + 
their liberty, i, 166, They loſe their liberty under the decemvirs, W Sm 
i 17/2. How they recover it, ib. Particular cauſes. that procured Tl 
anil aſcertaiped their liberty, i, 202. They retire to the Janiculum, 
and upon what occaſion, ib. Their laws in regard to divorce, i, I ra: 
267. Force of an oath among theſe people, i, 125. heir genius I Sar 
with. reſpeQ to maritime affairs, ii, 44. With reſpect to commerce, 
jb. Motives of their wars againſt the Carthaginians, id. Their I der d 
political conſtitution contrary! ty commerce, ib. Extent of their , ni 
empire, ii, 45. They avoid trading with Barbarians, ibid. Their atty 
internal and external commerce, ii, 46. 7 heir proceedings with L. 

reſpect to money, ii, 75: In What circumſtances. they changed ü, 
the value of their ſpecie, ii, 76. I heir laws on uſury and lending Sava 
at intereſt, ii, $5. State and number of the ſeveral, nations before I 2x0 
they were. conquered, ii, 100, Effects of their conquering the 
univerſe, ii, 101. Their Jaws to promote the propagation of the var 
human ſpecies, ibid. Their deſtruction, plunges the univerſe once 65 
more into barbariſm, ii, 12 Their laws on ſucceſſions, ii, 174. Scha 
From whence they are derived, ibid. They ſhew. themſelves wiſer Sea, 
than the Greeks in the puniſhment of tyrants, i, 109. Ho they pe 
put a ſtop to the devaſtations of the Barbarians, ii, 272. Their ſitu- le 
ation under the Franks, — 5 it, 276 Ver 


41 


Rare; the number of citizens that compoſed. its meetings, was not th 
fixed; inconveniency which thence /aroſe, i, 8. Was at firſt a l vii 
e of ariſtocracy, i, 12. How judgment was pronounced in u, 
this city in criminal matters, 1, 75. View of its government, i, 
153. Its ſtate under the kings, i, 167. And after their expulſion, delen 
A i 12 Had: A Ansa E J. 26 
Romulus his laws in regard to the expoſing of children, 8 7 wh 
x' 201 5.091 to St: 320 af CEN "Th Rules U 


4 


Scarcity relative of * and ſilver, ii, 67. Effect of this ſcarcity, it, 
| ib. 


IN D E X. 
Rules by which the world is governed, 1 2. What theſe are, ibid. 


General in ä to commerce, e 
8. 1 

5 ** (laws) allowed the Plebeiuns the APE: of cheofn ing tribunes, 

ans Sos + > 


Sucrileges, ſimple, puniſhments eſtabliſhed againſt them, i, 186. Se- 
cret, whether they ought to be puniſhed, ibid. Bad "application of 
the name of ſacrilege, rn 

dale lands: what is underſtood by 8 i, 288, & eg. Whether 
they are the ſame things as fiefs "EI 1 

Salic laws: explication of a paſſage of theſe laws, i, 288, & ſeq. At 
what time they were compiled, ii, 184. Changes they received, 
ibid. & eg. Difference between them and the laws of the —— 
goths, &c. ii, 188, Whether they were eſtablithed i in Bur The 
and among the Goths, i, 190, * 

$alt trade with it in Africa, f 

Somnites : how they made ſo long a and againſt the Romans, Te 
Their origin, i, 109. A cuſtom of theirs with regard to — 71 


Saracens invaded Gaul, | ii, 194 
Sardima (king of) his behaviour to thoſe who refuſed to accept of vow 

lic employments, » 67 
Sardinia iſland: its ancient ſtatg, i, 278. And under the Carthagi- 


nians, ibid. 
SatisfaFions ordained by the laws of the barbarians, ii, 295, & /eg. 
Laws againſt thoſe who refuſe to give or to 4 of ſatisfaCtion, 
ll, 297. See Compoſition. | 
Savages extremely timid, er — II 
Saxon + their laws in regard to the ſatisfaction for injuries, ii, % 
Laws given them by Charlemain, 1 it, 186, Their character, 


68. Real, 
School of honor, where it is, ; i, 28 
Sea, Caſpian ; what the ancients n of it, i, 33. Red, what 
people traded there, ii, 23. Indian, when diſcovered, it, 24. Se- 
leucidian, ii, 32. Of Antiochus, ibid. 
Security of the ſubject; on what laws it depends, i i, 184. Crimes 


that diſturb it, how puniſhed, © i, 17 
deizing of the perſons of merchants; ; law of Solon upon this ſub' 

ii, 11, Whether ether this be a good law, ibid. In what caſe it 1 
Seleucus Nicator: what project he formed; this project 


Semiramis; concluſion which may b drawn from her 


ſures, | exit 


—— - 
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Senate ; neceſſary in a democracy, i i, 8. Whether it is proper that 
they ſhould have the power to encct laws, i, 11. Of Rome, how 
their decrees had the force of a perpetual law, ib. Their authority 
under the kings, i, 167. And after their expulſion, i, 169. Of 
Athens, diſtinct from the Areopagus, i, 46. Of Zyracuſe, 1, 111 

Senators ; whether, they ought to have a right of replacing the defi. 
cient members of the ſenate, i, 13. Whether they ought to be for 
life, i, 48 

Seniority or primogeniture (right of) ought not to take place in an 

_ ariſtocracy; i, 52. How it was eſtabliſhed among the Franks, 


ji, 65 
Service (double) of the vaſſals to their counts, ji, Bot 
Servitude. See Slavery. | 
Servitudes ; they were common in France, it, 376, & ſeq, 
Servius Tullias ; diviſion he made of the Roman people, i, 9. He 
alters the conſtitution of Rome, i, 168 
Sexes (the difference of) invites mankind to aſſociate, i, 5. Their ine- 
quality relative to climates, i, 256 
Shame ; its effect upon mankind, i, 83 and 92 
Shipwreck and eſcheatage (the right of) how eſtabliſhed, ü, 49 


Ships. See Veſſels. 
Siam; what notion its inhabitants have of the ſupreme good, i, 236 


S. gor (grand. ) See Sultan. . 

Sinking tund, ii, 82 

Sixtus Quintus; whether he did right in reviving the public accuſa- 
tion of adultery, 1, 105 


Gade how many ſorts there are, i, 245. Civil, what it is, i, 238. 
der what government it is moſt tolerable, 1 Contrary both 
to the nl law and that of. nature, i, 240. (Right of) its origin, 
i, 239. and 24 43+ Political, its influence on civil ſlavery, i, 
243. Pele $ among us; and why, i, 244, e. (Abuſe of) 


i, $45. Of the Helotes, i, 245. Why natural to ſouthern nations 


i, 269, and ij, 19. . Domeſtic, in what it conſiſts, i 5 133.0 
women, is edel with deſpotic 'overnment, i, 260. Why, 
ibid. & ſeq. Of Aſia, compared' with the liberty of "Europe, i i, 274. 
Cauſe of both, ibi. 
Slaves ; ; whether there are any'by's nature, i, 24 " bg Whether there 1s 
any one virtue belonging to them, i, . 239. Great number 
of them dangerous, i, 247, and 2 5 2. 


cafe dangerous, i, 24 1 laws deprive them of tlie privilege 
of natural detence, ii, 151. — by the Roman laws for the 
murder of their maſter, rug, 140 no concern in it, i, 149. 


Freed, in order to accuſe their maſter, 5, 7 197, O. eg. They 
could not be witneſſes, ib. Effects of the "Ienity of their maſters 
towards them, i, 249. What was the cauſe of the war of the flaves, 
| 1, 180 
25 N Shown); 


e aiming of flaves in what 


wh. We  we.x' O00 @ = 


-- 


INDE X. 


Shwneſs of execution, when uſeful, i, 55, and 76 

Smuggling : what renders it common, i, 221. Puniſhment againſt at, 
why ſo rigorous, ibid. How and way puniſhed in Japan, i, 216 

Seciety; how men are inclined to live in ſociety, i, 4. Effect of ſo- 
ciety, eſtabliſned among men, i, 5. The political law eſtabliſhed in 
every ſociery, ibid. Among ſavages, i, 282, & ſeg. Among Bar- 
barians, Es | 16 


Sal ; its influence on laws, 3 i, 276 
$ldiers had the privileges of married men at Rome, ii, 108 
Solomon ; what ſort of people he employed in navigation, ii, 24. How 

long his fleets were upon their voyage, ii, 25 


Solon diviſion he made of the people of Athens, i, 10. His re 
tions for the election of the magiſtrates of Athens, ib. His laws on 
teſtaments, i, 42. On idleneſs, i, 46. On thoſe who eſpouſed 
neither fide in public inſurrections, ii, 253. Reflection on the 
latter, ibid. His judgment of his own laws, i, 314 
$»phi of Perſia, dechened in our days, Why, _— - 
Sereign, in what government he may be a judge, i, 76, & ſeg. 
Sul ; its immortality, by whom denied and defended, ii, 130. How 
far propagated among certain people, ii, 131 Conſequence that 
has been drawn from it, wr | ib. 
South (people of the) compared to thoſe of the north, i, 224, & ſeq. 
How they are affected by love, i, 226, & /zq. Contradictions in 
their character, i, 227 
Hain (old) opinion of the ancients concerning its riches, ii, 40. 
we «re to think thereof, ibid. Its filver mines, the profits ariſing 
from them, ibid. Her conqueſts in America, ii, 53. What ſhe 
did to preſerve them, i, 1 23. Whether her conqueits have in- 
creaſed her power. ii, 56. Her trade to the Weſt Indies, ii, 59. 
ſhe attempted to eſtabliſh arbitrary power in Flanders, but miſcar- 
ried, i, 123. A law publiſhed in Spain in 1740. Judgment of 
this law, 8 2 1 
Haniarde; their devaſtations in America, i, 35. Their character 
and honeſty, i, 305. Their conduct toward the Mexicans and the 
Indians, - = i, 139, and li, 94 
Sparta, See Lacedemonianr. 1 n 
Spectacler, public: the jnſluence they had on the Roman people, i, 173 
Speeches, indiſcreet, puniſhed as high-treaſon, i, 194. Behaviour of 
ſome emperors upon this ſubject, | | . 1,-195 
Spies whether they are neceſſary in a monarchy, i, 203 
Sirit, general, of a nation, what it is, i, 79. How it ought to be re- 
ſpeed, ib. Of commerce, its effect upon mankind, i, 2. Of the 
laws of Japan, i, 84. Of the Roman ſenate, i. 87. Of equality, 
contrary to the ſpirit of extreme equality, 1, 112. In what _- 
both conſiſt, » ibid. 
States , 


INDEX 


States, marks of their proſperity, ii, 65. They may alter, and how 
many ways, i, 169. Dh have each a particular view, i, 153 


Sterility of lands, its effects, Sh | i, 279 

Stick. See Bafton. "Ie | 

Stoics : praiſe of this fact, ii, 123 

Strabo : what he ſays in regard to the marriages between brother and 
ſiſter at Sparta, i, 42 

SubjeFs, are inclined to love their prince, i, 204 


Subordination of young people to old men, uſeful for the preſervation of 
morals, 48. Of citizens to magiſtrates, gives force to the laws, 
ibid. . Of children to their "PREM {Ph RR RR #, 


Pe See Taxe. 3 
Muuution, dangerous in an 1 ariſtocracy, 52. Its influence on com- 
merce, i, 53 Vulgar, i, 315: Rupularys, ibid.” In uſe among 
the Romans, | ii 256 
Subtlety? a fault to be avoided in the compofi ing of las: ü, 263 
* e to the empire, whether it is fixed in à deſpotic government, i, 
Judgment of the conduct which a prince, who ſucceeds to the 
* in a deſpotic country, obſerves towards his brothers, 18. 
Which is the beſt order of ucceſſion, ib, Order of ſucceſſion in 
monarchies, ii, 166. On what law it is founded, ib. Whether it 
may ſometimes be changed, ii, 171. To the crown of France, 
confined to the Wale Jing, by! the Salic law, i, 295. To fiefs how 
regulated, ii, 360 
1 two ways of. giving them, i, 10. Whether they ought to 
public or fecret, i, IT. How thoſe of the nobility and the ſe- 
nators ought to be given, ih. | Given for money, i, 110 
Suicide ; how puniſhed” 1 5 the Romans, ii, 256. Motive of both 
154. Common under the firſt Roman l ib, Laws againſt 
ſuicide,* ib, Frequent 1 in England, „ 234 
Sultan, or grand ſignor, whether he is obliged to keep his word, i 1, 26. 
His rig zhr of three per cent. on the value of inhefitances, i, 89. Re- 
feen on the cruel juſtice of ſome Sultans, 80 


a ferfonal of the lord before the ſoverei gti, when it took Place, | 


i 232. When it ceaſed, ibid. 
Sumptilary (laws) : in democracies put a ſtop to 1 i, 96. In 
ariſtocracies, i, 97. In monarchies, ib. In what caſe they were 


uſeleſs, 5. Of Arragon, 43 99. Of ee id. Of the Ro- 


mans, f ä Bn 106 


el its power, 3 . rern enen . a 226 
Sylla judgment of his laws, 


Syrgeule; its misfortune, i, 111. Cauſe bt its ahredpeiin, " I. 113 


Syria. (kings of) what trade they chooſe, ii, 32. Their conduct 
towards the Jews different from that of Alexander, | I 147 


. 
* 


7 
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* 


Tables (aws ol the twelve) too cruel, i, * * Regulat 3 e a 


laws with regard to appeals to the people, i, 176. Whether they 
had regulated the lending of money upon intereſt, ii, 85. Their 
regulations with * to debtors. ii, 253. With regard to rob- 


bers, ii, 261 
e his miſtake in regard to the lending of money upon intereſt, 
ii, 8 

7. * che P roud, how he raiſed himſelf to the throne, i, 168. "The 

conduct he obſerved, and the effect thereof, ibid. 


Tartars aſcend the throne. of China, i, 149. Means they uſe to pre- 


ſerve it, ibid. Effect of their conqueſt with regard to themſelyes, 
i, 273: And with regard fo the conquered country, ibid. Their 
law o 


Taxes ; order neceſſary i in raiſing them, i, 54. How they were raiſed 
at Rome, i, 182. Greatneſs of taxes, whether in itſelf good, i, 


210. On what it depends, i, 215. Taxes in conntries Pe ; 


pure vilainage ; is eſtabliſhed, i, 310. Taxes in countries where 


ure villainage is not eſtabliſhed, i, 212. Their proportion to li- 


rty, i, 216. And to deſpotic power, ibid. In what govern- 
ment they are capable of increaſe, i, 217. Exceſſive, their original, 
i, 218, heir effect, ibid. Exempting from taxes, how practiſed 
in Aſia and Europe, i, 220. Whether the Barbarians paid any for 
their lands, under the kings of the Franks, ii, 272. What taxes the 
barbarians raiſed upon the conquered. people, ii, 282. Perſonal 


tax, i, 212. Proportion to be obſerved therein, ibid. To what go- 
vernment it is moſt agreeble. i, 217. Taxes on merchandizes, i, 


211. Method of collecting them, i 5; 212. Proportion to be ob- 
ſerved therein, i, 223. Advantageous to the ſtate, 1 iy 215. Taxes 


on! 1quc rs, differently raiſed in different kingdoms, i, 213. Taxes 


on civil contracts, or ſlamp duties, reflection on this Tax, i, 215. 
Danger there is ſometim-s in taxing the value of merchandizes, ii, 
66. Faults that ought to be avoided in the raiſing of taxes in an 


ariſtocracy, 3 50 
Temper, ſociable, its effects, 1 304 
Temples : their origin, ii, 137. Their effect with regard to religion, 

ii, 138 


Teflament or will, forbidden among the primitive Romans, i, 17 75. 
Afterwards permitted. ibid. With what formalities, ibid. Ol the ; 


Roman ſoldiers, ii, 176. To what perſons it was forbidden, 75. 

Style uſed by the Romans in their teſtaments, ii, 177. In what 

caſe it was valid, ibid. In what not, ib. Di permitted among 

the Athenians, ü, 175 

Thebans ; what they did to ſoften the manners of their youth, i, 39 
T heologians : 


= 
: 
= 
— ä— — — — — — 


nations, i, 287. Changes which their devaſtations have 
cauſed in Aſia, ii, 21 


N D E X. 


To their opinion concerning uſury and commerce, ii, 52 
Theophilus (the emperor) orders a ſhip to be burnt that had been laden 


with merchandizes for his wife, 2 ii, 13 
Theophraſtus e his opinion in regard to muſic, 0 i, 36 
Thoughts : puniſhed as overt- acts, i, 194 


Tiberius oppoſes the reformation of luxury, i, 97. His behaviour in 
regard to ſome Roman ladies guilty of adultery, i, 106. He revives 
the domeſtic tribunal, ibid. He orders ſpecie to be given out'of 
the treaſury to thoſe who wanted it, upon binding their lands, ii, 
61. He adds to the rigor of the Papian law, ii, 107 

Tithes impoſed on thoſe who were ſeiſed of church lands, i ü, 336. 
Their eſtabliſhment, ii, 338. Oppoſition they met with, 1 ll, 339. 

eir antiquity. bed. Their application, u., 340 

Trade. See Commerce. | 

Tranquility of the N how thoſe crimes, which diſturb i it ought 
to be puniſhed, i, 187 

Treaſure (the king's), | ii, 294 

ho: by combat or legal 8 by what laws admitted, ii, 200, and 

Its origin, ibid. & ſeq. and 217. Particular laws upon the 
fabieat, ii, 215, & ſeq. and 203. How it gained ground, ii, 208. It 
pleaſes the taſte of the nobility, 11, 219. Caufe of the diſuſe of the 
Salic and Roman laws, ii, 210, Its mfluence on the juriſprudence 
of thoſe days, ii, 203, & feq. Formalities obſerved therein, ii, 
212, and 232. Bounds preſcribed to this uſage, ii, 217. In what 
bald they could not infiſt upon it, ii, 219. At what age they 
were allowed to fight, ii, 215. Between the party and one of the 
witnefſes, ib. In what manner it was aboliſhed, ii, 228 

Trial, by boiling- water, or ordeal, admitted among the Salic Franks 
with reſtrictions, ii, 203. In what caſe it was uſed, ii, 205. For- 
malities obſerved therein, ii, 204. Reflections on theſe trials, i It, 
205. Changes they received, | ii, 186 

Trials or proof by v itneſſes, ii, 248. How tt was reſtrained, ibid. 
See Judgments. 

Tribunals, or courts of judicature, in what government neceſſary, is Its 
Foundation of the contraſt that is generally obſeryed between the 

rince's council and the ordinary tribunals, 51d. Domeſtic, uſed 
by the Romans, i i, 80. The deſign of them; ib. Their forms, ibid. 
Cauſe of their ſuppreſhon, i, 82 
Tribunes of the people, neceſſary in an ariſtocracy, 1 i, 50. Cicero's 


opinion upon this ſubject, i, 22 At what time they were eſta- 


bliſhed, i, 171. Their functions, | ibid. 

Tribunes (military) at what 5 e | I, 174 
Tribute. See 22 58 | 

Troops regular, whether it is ady antageous to maintain a ſtapding body 

chem, a e 

| Truces 


AND EE KL 


Truces eſtabliſhed in religion, . 127 
Truth — in converſation, i, 28. Whether for its own ſake, 


ibid. 

Turkey : whether it be true that juſtice is adminiſtered better there 
than in other countries, © 13473 
Tournament: their effe ct with regard to gallantry, ü, 215 


Tutelage, or guardianſhip, in what caſe it ought to be given to the 
mother of the pupil, i, 315. In what caſe to the next heir. ibid. 
Tyranny : the Romans get rid of their tyrants, without being able to 


{ſhake off the yoke of tyranny, | Ai, 19 
75 rants : how they raiſe themſelves upon the, ruins of a republic, i, 
7 — Puniſhed by the Gieeks, i; 199 


Tyre, the nature of its commerce, ii, 3, and 21. Its ſettlements on 
the coaſts of the ocean, ibid. Its colonies, ibid. Rival of every 
ny nation, | Us 28 

V. 
Valerian (law) the deſign of it, i, 82, and 176. Miſunderſtood in the 
affair of Coriolanus, i, 177» Effect of it with regard to the go- 


vernment, _ 2 ib. 
Valette (duke of) judged by Lewis XIII. i, 77 
Value reciprocal of money, and of the things it ſignifies, ii. 61. 
Double of filver, ii, 67. Poſitive and relative, ib. n fixing 
the relative value, ibid. 
Vanity uſeful to government, ns 304 


Vaſſalage, its origin, ii, 270. Rear-vaſialage, its nature before the 
fiefs became hereditary, ii, 357, e. What it was afterwards, 
ibid. 
Vaſſali, their duty to their lords, ii, 222, & boy. What the were 
among the ancient Germans, ii, 272. Single combat between a 
vaſſal and his lord, ii, 223. How they pleaded againſt their lords, 
ü, 220. Penalty againſt thoſe who appealed their lord wrongfully, 
ii, 227. Of biſhops, by whom led into the field, ii, 290. Great 
vallals, ii, 231. Rear-vaſſals, ibid. At what time they were ex- 
cuſed from going to the aſſembly, ii, 359. The king's vaſſals who 
they were, ii, 289. The eſtates they were impowered to. poſſeſs, 
ibid. Their military ſervice, ü, 290 
Pegetables conform better than brutes to the laws of nature, i, 3 
Venice, republic, ſtands in need of a permanent magiſtracy, i, 13, 
and 51. What kind of m:giftracy this is, i, 11. Moderation pre- 
— a the laws to the nobility of this republic, i, 97. Diſtri- 
loa of th the three powers in ihis republic, i, 155. Its commerce 
— the Eaſt-Indies, — it dropped, ii, 49 
Ve ot ſhips, our manner of computing their burden, different from 
that of the ancients, ii, 19. Of the Indies and the Red ſea, dif- 
- ferent from thoſe of the Greeks or GNP li, 23. 1 of this 
EYENCce 


IN D E X. 


a difference, ibid. eg. Of the Indies, compared to thoſe at pre. 
ſent made uſe of, ii 24. Their mechaniſm different according to 
the different re * Calculation. of the leading of a veſſel, by 


its fargeneſo, — | * i, 25 
Peta! virgins, enjoy the rig 5 of children, (391, 1 2 108 
Vittory ; ts aim, «fl n 5 


* Laint; their manner of fix Ehting, ii, 212, an 215.7 Whether they 

could appeal their lords court of falſe e 1 231. In What 
cCaſe they had this privilege ib. 
* Villainoge; at what time it was eſtabliſhed; i, 219, nit 273; Whe⸗ 


-* + ther there was any general regulation'to eſtabliſh it, ii $73 
. Fines pulled up in Sau It, 45. ee yr — employ a 
7 NE many men, 2 oth 98 
* Virtneis the principle of +amputkr adverament, i, 19. Want of vir. 
ttꝛue among the Romans, the cauſe of their ſlavery, ib: Lhe only 


ſupport known by the Greek legiſlators, of a popular government, 

ibid. Effect of the want of this, virtue, i, 20. Neceſſary in an 
ariſtocraey, i, 21 %. Whether it is the principle of a mo- 
narchical govern: zent, i, 22. What virtues we are taught by edu- 
cation in a monarchy, i, 28. Whether ſlaves can have any ſhare of 
it, i, 32. What is meant by this word, i, 33, and 39. Whether 
it is found with inequality, i, 49. Ita ffect with regard to puniſh. 
Wen meins, 57-2601; 82 
J ifegeths : treir laws on commerce, ii, 50. On adultery, its 72 
Change in their laws, ii, 184, & /eq. Jodgmemd of their laws, ib 


**They were preſerved in Spain, Fatt 7 * ü, 193 
nis, rmity < in what things it is neceſſary, - ny 207 
Fujonttivion g the noble families, neceſtary in hn ariſtocracy, NESS 


Hui, (raw) the purport-of it, ii, 154. Its cpocha, ii, 178. The 

remains of it, 11d. Supported by Cato the elder, ib. The deſign 
n, ii, 19. Hem obſerved, ü, 182 
* Volga : miſtake of the'ancients with regard to this river, ii, 32 
Jury why natural in deſpotic government, i, 62. Confounded 
with commerce, 11, 30. Is lowered after the diſcovery of the Indies, 
ii, 53. What naturalized it at Rome, ii, 76. Arbitrary among 
the Romans, wid. Y eg. 3 rate of uſury among them, ii, 

85. Diſturbance it made, Laws. upon this fubject, ib. The 

laws which ng ir, are = favourable | to thoſe who ee 


row, | | ei 5-71 „, 86 
v.00; 5 
Wants, - {the ſenſe of as natural to man, as hos of his weakneſs, i, 4 
Of the poor, how a ſtate may ſupply them,, , 1 i6 


War” betwixt different-nations, whence it ariſes, i, g. Between the 
individuals of a fociety, bid. . Cauſe ol the laws eſtabliſhed-among{t 
- mankind, id. Civil, whether it is always attended with à revo- 

lution, 


IN D E X. 


lution, i, 56. Its object, i, 5. Oftener permitted to ſmall than to 
large ſocieties, i, 138. (Right of) from whence derived, ibid. 

= Weakneſs, the firſt ſenſation of man, conſidered before the eſtabliſh- 

went of ſociety, i, 3. Of neighbouring ſtates, not to make uſe of 

ö it in order to precipitate their ruin, i, 134 

ö 

N 


Will ; the conjunction of wills is neceſſary to form a civil ſtate, 1, 6 
Of the ſovereign is the ſovereign himſclf, i, 7. Of a deſpotic prince, 
ought infallibly to produce its effect, i, 26 
Will. See T eftament. | 
Minds (trade) the ancients made uſe of them as of a kind of compaſs, 
| WII 
| Wine, forbidden in Arabia, i, 231. And why, ibid. To what coun- 
try it is agreeable, i, 232. (Exceſs of) differently puniſhed, ib. 
Sending it to Barbarians, forbidden by the Romans, ii, 45. A tax 
upon wine, raifed by Chilperic, ii, 280 
Witneſſes ; in what manner they were rejected at the time of judicial 
combats, ii, 219. How they avoided fighting, ib. How many are 
required in reaſon to condemn a man, i, 185. Falſe, how puniſh- 
ed, ji, 257 
Women ; their condition in a monarchy, i, 106. In deſpotic govern- 
ments, i, 10%. Their conduct, how careful the Greeks were of 
it, 1. To whom the tutelage of women was given among the 
Romans, i, 105. And among the Germans, ibid. When it ex- 
pired, i, 106. Their diſſolute conduct a pretence for accuſations 
- againſt the great, i, 107. Their frugality, laws made at Rome to 
preſerve it, ib. Whether they ought to have the government of 
farnilies, i, 108. Whether they are fit to govern an empire, ibid. 
Cultoms of the Indies upon this ſubject, i, 109. Example of ſtates 
governed by women, ibid. They paſs into the family of the huſ- 
band, ii, 91. Whether this be an univerſal cuſtom, ibid. A law 
which hinders them from inheriting, ii, 154. From whence de- 
rived, ibid. In what caſe they inherited, ii, 174, & ſeg. and 160, 
& ſeg. Their confinement, neceſſary in the Eaſt, i, 259. Its 
influence on their morals, i, 261. Indian women, their wanton». 
neſs, i, 263. Different orders of married women, ii, 83. Wo- 
men that burn themſelves at the death of their huſbands, ii, 131. 
Lent by their huſbands to another man, ii, 168. In what caſe, 
when they heard no tidings of their huſbands, they were allowed 
to marry again ii, 157. They were not allowed to fight, ii, 219. 
Nor appeal to a judicial combat without the authority of their 
huſbands, = | ibid. & ſeq. 
Words. See Speeches. 
' World ; whether its laws are invariable, and why, i, 2. The intel 
hgent world does not follow its laws exactly, i, 2. Phyſical * 


Worſbip. 


Wa "<a puniſhed by the Acai, i; 87, And by the 
emperors, y 1 5 In what light they are looked upon in differen 
governmen | | | i, 197 
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